COUNCIL ON COURT PROCEDURES

Saturday, October 12, 1991 Meeting
9:30 a.m.

Oregon State Bar Center
Meeting Room No. 2
5200 SW Meadows Road
Lake Oswego, Oregon

AGENDA

Introduction of new members

Election of officers

Schedule of future meetings

Six-person juries (report by Ron Marceau)

Matters carried over from past biennium (Executive Director)

NEW BUSINESS



September 20, 1991

MEMORANDUM

TO: MEMBERS, COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill, Executive Director
RE: Matters held over from last biennium

The following is a brief description of matters that came up
near the end of 1990 and during the legislative session and were
deferred until this biennium. They are listed in chronological
order.

1. LIMITING BECRECY IN PERBONAL INJURY ACTIONS OR
SETTLEMENTS. This matter was raised by a letter from Bernie
Jolles, dated August 3, 1990 (attached as Exhibit 1). It was
also the subject of SB 579 (attached as Exhibit 2). Ron Marceau
wrote to the legislature and asked that they defer action on SB
579 because the Council had the matter scheduled for
consideration this biennium. The Senate Judiciary Committee took
no action on SB 579.

The issue is whether there should be any limit on court
authority to seal records in personal injury cases that might be
useful to other similarly situated plaintiffs or the public.
This would be most likely to arise in a products liability or
environmental contamination cases. If a plaintiff developed
strong information from examination of a defendant's records and
depositions of defendant's employees showing liability for a
defect in defendant's product sold to large numbers of people or
the existence of a hazardous condition affecting a large group,
the use of ORCP 36 C to impose secrecy on discovery information
or a secrecy condition in a settlement interest might not be in
the public interest.

Bernie Jolles' letter was directed to secrecy conditions in
settlement agreements and revealing information to the public.
SB 579 related to secrecy in the discovery process and created a
limit on trial court power to control disclosure of discovery
results to similarly situated plaintiffs.

2. COSTB AND ATTORNEY FEEB ON DIBMISBAL. We received a
letter from B. Kevin Burgess, dated September 10, 1990 (attached
as Exhibit 3). He raises several questions about the language in
ORCP 54 A(3). I believe that section was added in 1984 because
defendants were having some dlfflculty getting costs and
disbursements and attorney fees in voluntary dismissal
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situations. ORCP 68 B does allow the court to deny costs and
disbursements and attorney fees to the prevailing party, but does
not clearly indicate that the court could give them to the non-
prevailing party. It also was not clear that the defendant was
the prevailing party in a voluntary dismissal situation.

The issue presented to the Council by Mr. Burgess's letter
is whether any of the lanqguage in 54 A(3) is ambiguous and needs
clarification. The use of the word "may" was intentional. 1If
the defendant is generally the prevailing party, the court still
should have the same discretion not to award costs and
disbursements and attorney fees to the prevailing party. For his
second question, I would assume one set of "circumstances"
indicating that a defendant would not be the prevailing party
would be a settlement situation where the dismissal is pursuant
to a settlement agreement. The existence of the circumstances
would probably be determined at a hearing on objection to a cost
bill under ORCP 68 C.

3. ATTORNEY FEES8 JUDGMENT. We received a letter from
Donald V. Reeder dated October 12, 1990, raising objections to
having a separate Jjudgment for attorney fees (attached as Exhibit
4)., At its meeting on November 19, 1990, the Council decided to
defer action on the matter until the next biennium. Mr. Reeder's
letter was actually an objection to the proposed amendments to
Rule 68 C, which the Council was considering at that time and
which were promulgated on December 1990 and go into effect on
January 1, 1992. Unless the Council wishes to reconsider its
revision of 68 C, the matter raised by Mr. Reeder has been
concluded.

4. WITHDRAWAL OF ATTORNEY. Peter J. Mozena wrote on
October 9, 1990 asking that the Council consider a rule governing
the procedure for withdrawal of attorneys and attaching a copy of
a California Rule (attached as Exhibit 5). Withdrawal from
employment is also regulated by DR 2-110 of the Revised Code of
Professional Responsibility (attached as Exhibit 6). The
disciplinary rule does not specify when permission is required or
cover the actual withdrawal procedure. The subject is not
covered in the federal rules or the general rules of procedure
for most states. It might be more appropriate to put it in the
Uniform Trial Court Rules.

5. OATHE FOR DEPOSITIONS BY TELEPHONE. Keith Burns wrote
the Council on October 24, 1990 for the Oregon Court Reporters
Association (attached as Exhibit 7). Questions have apparently
arisen about court reporters administering ocaths for depositions
by telephone. He suggests adding a cross-reference in ORS 39
C(7) to the oath procedure specified in ORCP 38 C.

I think the Council intended that the procedure for
administering oath would be one of the "conditions of taking
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testimony" designated in the court order under ORCP 37 C(7)
allowing a deposition by telephone. It was anticipation of
problems of this type that led the Council to require a court
order before a deposition could be taken by telephone. ©On the
other hand, the change suggested by Mr. Burns is relatively
simple and consistent with court contrel of the telephone
deposition. ORCP 38 states that the oath can be administered by
anyone the trial judge designates.

6. EBEXCLUSION OF WITNESSES AT DEPOSITICN. Ron Marceau
passed along a dquestion raised by a Bend judge by letter of
February 6, 1991 (attached as Exhibit 8). The judge felt that
the ORCP did not clearly cover the exclusion of witnesses during
the deposition. ORCP 39 D provides for oral depositions that
"Examination and cross-examination of witnesses may proceed as
permitted at trial." I would interpret this as providing that
Rule 615 (ORS 40.385) of the Oregon Evidence Code and all other
Oregon Evidence Code provisions regqulating examination of
witnesses at trial apply to the examination of a witness at
deposition. Rule 615 provides that at the request of a party the
court may order other witnesses excluded from the trial, except
(a) a party, (b) an officer or employee of a party which is not a
natural person designated as its representative, or (c) a person
whose presence is shown by a party to be essential to the
presentation of the party's cause (usually an expert).

The federal rules are slightly clearer. FRCP 30(c) says
"Examination and cross-examination of witnesses may proceed as
permitted at the trial under the provisions of the Federal Rules
of Evidence." We could change our rule to specifically refer to
the Oregon Rules of Evidence.

7. RECOVERY OF COSBT OF COPYING PUBLIC RECQRDB. Peter E.
Baer wrote to the Chief Justice relating to the correct
interpretation of "the necessary expense of copying any public
record, book or document used in evidence on the trial" which is
listed as a recoverable cost ‘and disbursement in ORCP 68 A(2).
Mr. Baer apparently felt that he should be allowed to recover the
cost of copies of pleadings and some other documents which he
submitted, but his claim was disallowed by a trial judge. The
Chief Justice passed the letter on to the Council (attached as
Exhibit 9).

The reference to public records copies as recoverable
disbursements was taken from the former statute governing costs
in legal actions, ORS 20.020. The language did not appear in the
Field Code and was not in the orlglnal 1853 Oregon Code. It was
added by Judge Deady in the 1862 revision of the civil code. Aas
far as I can determine in a brief search, the language has never
been interpreted by the Oregon appellate courts.



on its face, the key part of the language is "necessary
expenses" and "used in evidence on the trial." The copies for
which costs are recoverable are those public records where a
certified copy must be used at trial; that is, where a party
cannot submit an original document because the original must
remain in public custody. This is presently covered in the
Oregon Evidence Code under Rule 1005, ORS 40.570:

"The contents of an official record or of a document
authorized to be recorded or filed and actually recorded or
filed, including data compilations in any form, if otherwise
admissible, may be proved by copy, certified as correct in
accordance with Rule 802 of this act."

Rule 803(8), ORS 40.460 of the Evidence Code makes such
documents admissible despite the hearsay rule and Rule 802 allows
for authentication by certificate. Under this interpretation,
only the cost of procuring certified copies of documents admitted
into evidence under these provisions of the Evidence Code would
be recoverable. This would not cover the pleadings referred to
by Mr. Baer. To make this clearer we might change the language
to say: "... the necessary expense of securing and copying any
public records admitted into evidence pursuant to Rule 1005 of
the Oregon Evidence Code."

8. NONSTENOGRAPHIC DEPOSITIONS. Thomas E. Cooney wrote to
the Council on March 28, 1991, suggesting that the provision
allowing for nonstenographic deposition by notice in 39 C(4) be
eliminated (attached as Exhibit 10). That provision was included
in the original ORCP and was adapted from the Uniform
Nonstenographic Deposition Act.

This is the first complaint we have received about abuse in
this area. The 1987 legislature amended ORCP 39 to add 39 I and
amended ORS 40.450 encouraging use of perpetuation depositions in
lieu of live testimony at trial. Presumably many of these
perpetuation depositions, which can be used where there is "undue
hardship" in production of the live witness, would be done on
videotape using the notice provided in ORCP 39 C(4).

The federal rules still do not allow nonstenographic
depositions without a court order. FRCP 30(b) (4) was amended in
1980 to add more detailed procedures for using such depositions.

9. S8IX-PERBON JURIES. Two bills were introduced in the
last legislative session to amend ORCP 56 and 57 and provide six-
person juries for all civil cases. A copy of HB 3542 is attached
as Exhibit 11. Another bill (HB 2885) was almost identical but
did not reduce the number of peremptory challenges. HB 2885
passed the house and died in the Senate Judiciary Committee. At
the direction of the Council, Ron Marceau wrote to committee
chairs in both the House and Senate and asked that action on
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adoption of six-person juries be deferred until the Council had
an opportunity to study the question.

The desirability of adoption of a six-person jury rather
than a l2=-person jury for circuit court civil cases is very
complex. The federal system and a number of states have
successfully shifted to six-person juries. Use of six-person
juries clearly would save some money. The legislative fiscal
office issued a statement estimating savings of $350,000 every
two years (attached as Exhibit 12). 'There have been a large
number of statistical and empirical studies done to determine the
effect of changing jury size, and there is substantial
disagreement in the conclusions reached among the reports of
these studies. The legislature did not have time to make a
systematic examination of the likely effect of the change other
than the cost savings. We need to determine the best way to do
this.

10. S8ERVICE OF BUMMONS AT EMPLOYER'S OFFICE. HB 3156
(attached as Exhibit 13) was introduced during the legislative
session to amend ORCP 7 D(2) (c¢) and allow service of summons by
leaving it at the office of an employer. At the direction of the
Council, Ron Marceau asked that the legislature defer any
consideration until the Council could study the matter. ©On that
understanding the bill was held by the House Judiciary Committee.
The Oregon Association of Process Servers, which sponsored the
bill, has asked us to go ahead and consider the matter.

The problem with the original bill was that it literally
would allow service upon an employee by service at any office
maintained by his employer. The employer would become a general
agent for service of process for all employers. There may be
some value to service at an employer's office, if the employee
involved actually is based at or works out of or at that office.
It is also true that the existing language referring to a
defendant "maintaining" an office is ambiguous. If the Council
wishes to proceed with this, we need to work out some limiting
language.

11. INSURANCE FOR PROCESS8 BERVERB. The Association of
Process Servers also introduced HB 3155 that would have amended
ORCP 4 and required a $100,000 errors and admissions policy
before anyone could serve a summons. At Council direction, Ron
Marceau wrote the legislature and asked that no action be taken
pending review by the Council. The Process Servers again wish us
to consider the matter.

The original bill would have prohibited any service of
summons by clerks or employees of attorneys or by friends of poor
litigants. It also seemed more like a matter of licensing
professional process servers than a procedural consideration.

The Process Servers submitted an amended version of the bill,
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which took it out of the ORCP and put the requirement in an ORS
section. It also limited application to persons serving summons
for a fee (a copy of the A-engrossed bill is attached as Exhibit
14). The bill still died in the House Judiciary Committee. I
believe the bar had some concerns about application to ocut-of-
state process servers. :

12. ARIZONA RULE AMENDMENTS8. On March 27, 1991, The Chief
Justice wrote to the Council sending along some information about
rule changes for the Arizona Rules of Civil procedure (attached
as Exhibit 15). The material sent included some changes for
appellate and local court rules that go beyond the areas of
Council interest. The material that describes adopted and
proposed changes to Arizona's general rules of civil procedure is
attached as Exhibit 16.

13. PLEADING MITIGATION OF DAMAGEES AND AVOIDABLE
CONSEQUENCES A8 AFFIRMATIVE DEFENSBES. The Council received
letters from Henry Kantor dated May 6, 1991 (attached as Exhibit
17) and from Garry Kahn dated June 26, 1991 (attached as Exhibit
18) suggesting that a decision by the Court of Appeals in
Marcoulier v. Umsted should be changed by amending ORCP 19 B.

A copy of the applicable part of the Marcoulier opinion is
attached as Exhibit 19. It appears that the pleading burden
discussed was actually established in two pre-ORCP cases in 1963
and 1973. The Council would, however, have the authority to
change the burden of pleading if it wished.

14. BUMMONS WARNING. The State Bar Lawyer Referral
Committee is suggesting a change in the warning to defendants in
the summons which is required by ORCP 7 C(3). This was
transmitted to us by a letter from Ann Bartsch dated May 21, 1991
(attached as Exhibit 20). The idea apparently came from the New
Jersey summons form. Since the most useful thing in the summons
language is the suggestion that an attorney be contacted, this
may be a good idea. Are there other referral services that
should be mentioned? Should there be a specific reference to
legal aid? The New Jersey language has several numbers.

15. BIFURCATION OF ISBSUEB IN MALPRACTICE CABES8. Thomas E.
Cooney wrote on May 22, 1991 suggesting that a special provision
be put in ORCP 53 B requiring bifurcation of the issue of
underlying liability in a legal malpractice case (attached as
Exhibit 21). Since this type of separate trial appears
authorized by the broad language of ORCP 53 B, what he is
suggesting is that this type of segregation be mandatory and not
at the trial judge's discretion. 1Is use of a separate trial in
the suggested instance so compelling that it deserves this
special treatment?



16. FILING OF DISCOVERY DOCUMENT8. The Chief Justice
submitted a letter to the Council dated July 29, 1991, with
attached memoranda from his clerk and a letter from David Jensen
{attached as Exhibit 22). Basically, the issue is the need and
desirability of filing requests to disclose, notices of
depositions, depositions, requests for production and inspection,
and regquests for admissions. The Oregon Federal District Court
has a special local rule directing that this material not be
filed.

The law clerk memo ignores ORCP 9 C and D which govern the
question in Oregon. Under ORCP 9, notices of deposition and
requests for production and inspection are not filed, but any
other document served on an opponent must be filed. Under ORCP
39 G(2)m the transcript or recording of deposition is only filed
on request of a party. We might consider adding requests to
disclose to those items which should not be filed under 9 D. I
think requests for admissions and responses should be in the
record. A party also should have the right to demand filing of a
deposition so that it can be used for summary judgment purposes.

FRM:gh

Encs.



JOLLES, SOKOL & BERNSTEIN, P.C.

ATTORNEYS AT LAW

BERNARD JOLLES 721 SOUTHWEST OAK STREET ToLErHONE
LARRY N. SOKOL PORTLAND, DREGON 9720%.3791 1303) 228.6474
\ ,HARLAN BERNSTEIMN @ul FACSIMILE

MICHAEL T. GARONE
EVELYN CONROY SPARKS *
HARL G. ANUTA

* ALKG MEMBIR OF August 3, 1990

WaARMINGTON STATE Ban

(203 228.0836

R. L. Marceacu

Marceau, Karnopp, Petersen,
Noteboom & Hubel

1201 N.W. Wall Street, Suite 300

Bend, Oregon 97701-1936

Dear Ron:

Enclosed is a copy of a June 19, 1990, New York Times
article regarding procedural rules eliminating or lessening
secrecy in settling cases. I have been carrying this around in
my pocket for some time. However, I wonder if this is something
the Council on Court Procedures might want to look at in terms of
ORCP. A brief check of ORCP and UTCR reveals no rules on sealing
the records or secrecy in settling cases that I could find. I do
not know that secrecy in settlement is a problem in Oregon, and
I do note that Rule 36C permits the court to seal documents
produced in the course of discovery.

In any event, I thought I would bring this to the
attention of the Council to see whether anyone feels it is worth
consideration or discussion.

Yours very truly,

Bernard Jolles

BJ:wh
Enclosure(s)

cc: Fred R. Merrill
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u6th OREGON LEGISLATIVE ASSEMDLY-1091 Regular Session

Senate Bill 579

Sponsored by Senator KERANS; Senator L. HILL

SUMDBIARY

The following sununary is not peepared by the spumsors of the measure and is not a part of the body thereol subjedt
to consideration by the Legislative Assembly. I is an editor's briel statement of the essential featotes of the
measure as introduced

Allows disclosure of materials or infurmation produced during discovery related 1o persanat in-
jury actiun or actiun (or wronglul death 1o another attorney representing ddicot in similar or related
matter despite issuance of protective order. Requires nolice Lo parties prolected by order aind ope
purtuiity o be heard. Requires court to allow disclosure except lor good cause shown.  Applies
only to protective orders issucd on ur alter elfective date ol Act.

A BILL FOR AN ACT
Relating to discovery; creating new provisions; and amending ORCP 36 C.
Be It Enncted by the People of the Siate of Oregon:
SECTION 1. ORCP 36 C. is amended Lo read:

C. Court order limiting extent of disclosure,

C.(1) Upon motion by a party or by the person from whom discovery is sought, and for geod
cause shown, the court in which the action is pending may make any order which justice requires
to protecl a partly or person fron annoyance, eimbarrassment, oppression, or undue burden or ex-
pense, including one or more of the following; (1) that the discovery not be had; (2} that the dis.
covery may be had anly on specified terms and conditions, including a designation of the time op
place; (3} that the discovery may be had enly by a method of discovery other than that sclected by
the party sceking discovery; (4) thal certain matters not be inquired into, or that the scope ol the

discovery be limited to certain matters; {5) that discovery be condueted with no one present except

- persons designated by the court; (6) that a deposition alter being scaled be opencd only by order of

the court; (7) that a trade secret or other confidential research, developmenlt, or commercial infor-
mation not be disciosed or be disclosed only in a designated way; (8) that the parties simultaneousiy
file specified documents or informatian enclosed in sealed envelopes to be apencd as directed by the
court; or (9) thal to prevent hardship l.lﬁ: party requesting discovery pay 1o the other party reason.
able expenses incurred in attending the deposition or otherwise responding 1o the request fur dis-
covery. ’

IT the motion for a protective order is denicd in whole or in part, the court may, on such terms
and cunditions as are just, order that any parly or person provide or permil discovery. The pro-
visions of Rule 4G A.(4) apply 1o the award of expenses incurred in relation to the motion,

C.{2} A protective order iusued under subsection {1) of this section to prevent disclosure
of materials or other information related to n personal injury action or action lfor wrongful
death shall not prevent an attorney from "volunlnrily sharing such materials or information
with an attorney representing a client in a similar or reloted matter. Disclosure may only
be made by order of the court, after notice and an opportunity to be heard is afforded to the
porties or persons for whose benelit the protective order has been issued. Disclosure shall

be allowed by the court except for good cause shown by the parties or persons for whose

NOTE: Matier 0 bold face 1nh an amended section 13 new, matter Liralic and bracketed) 13 existing law 10 be omutted

Exhirbi+ 2
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SB 579

benefit the protective order has been issued. No order shall be issued allowing disclosure
unless the atiorney receiving the material or information agrees in writing to be bound by
the terms of the protective order. The provisions of this subsection apply to protective or-
ders in all cases and is not limited to aclions for personal injury or wrongful death.

SECTION 2. The amendments to ORCP 36 C. by sectlon 1 of this Ael shall apply only to pro-
tective orders issued on or alter the elfective date of this Aclt,
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FRED MERRILL, EXECUTIVE DIRECTOR
COUNCIL ON COURT PROCEDURES
UNIVERSITY OF OREGON

SCHOOL OF LAW

UNIVERSITY OF OREGON

EUGCENE OCR 97402
Dear Mr. Merrill and Committee Members:

I would appreciate the Committee’s response to the following
gqueries regarding ORCP 54 A(3):

Does the use of the word '"may" give the court greater
discretion in awarding attorney fees when a case s
dismissed pursuant to ORCP 54A(l) than it otherwise

would have if judgment were entered after a contested
hearing; and

What "circumstances" Jjustlify a determination that the
dismissed party is not a prevailing party, and may the
court conduct a mini~trial regarding substantive issues

in the case to make a determination concerning a
prevailing party.

Your prompt consideration is appreclated.

ll
2.
BKB:sp
N

Sincerely,

o

B. Kevin Burgess

Exhibrt 3



' GLENN, SITES ¢ REEDER 0CT 151990
T ATTORNEYS AT LAW
406 Fifth Sueet, Madras, Oregon 97741-1632
Telephone; {503) 475-2272

. Fu.:»(SOJ) 475-1944 _
AWDC.GLINN!I e - ' ‘ * DOYDOVERHULSE
DWARDE. SITES! - : o R ‘ , ' 1934 19AN (Derenred)
, . SUMNERC. RODAIGUEZ
of‘“‘f‘ V.I.EEDIII _ S October 12, 1990 - . PoAY= | 985 [ ctued]

l'lon Muer.uu

'_ ‘Mnrceou, Karnopp, et ol
1839 N.W. Bond Street™
'*-'pend OR 97701 '

” & ""\ -w

! %,Re 'zBench Bar Commluee Meeting

Denr !Hr. Marcenu- . _
' 'j:;ln re nectlng upon your presentation to the Bench Dn.r Comr’nlttee. 1 wish to express my
‘ f'com: ln regards to your commlttee consndermg the two judgmenu Ina law suit.

nds x. ;

i f; It seems that in the past when there have been changes rom the court clerk's offices
v propo,sed thoy are done in order o expedile their handling of the case load or to simplify
"’thc procodure. It hns been my experience that there has been a continual tinkering with
I the: Judgment format which creates more confusion and lost time than If we had kept. it in
: 1he form prios to the Judgment summaries, Nevertheless, my biggest concern is that
i_ . ‘even ‘if it will expedite the handling of the judgments or simplify it so that the elerks
£ =', b understand the judpments, it appears that there will be yet another Dicce of paper that

J \;;u qeed‘ to be rlled with the clerk's omce, that is, the second judgment for attorney
:_ ees. ! ' : . .

s__Although thus is & smoll matter compured to some of the other concerns repgarding
Sy chonges in the. Oregon Nules of Civil Procedure, it still creates additional paperwork a.nd

1 mth *the ‘clerk's ‘office. It seems rather ridiculous to bill my client to prepare the
attorney fees judgment In order to obtain his attorney fees from a third party. It would
':;oom’equnuy rldiculous to Lhe person upon whom the attorney fees are lavied if part of
“the’ attorney fees billing would be preparing the atlorney fees judgment. My beliel is
‘that the less thal Is necessary to be filed with the clerk's office, the more expeditiously
"lrjey ‘will handle thclr paperwork and the leso expensive It will be for tho litigants to go

'I‘herefore. In generol. plme consider my request that the reduction in court filings be
& rong of the goau or your oommltteo.

“'.Slncerely, S e

{X'GLENN, SITES
:"'"' [

t.r'z“((

/"_'-’_—F-

Exbi1br o
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L MOZENA & PERRY,

wr

PRPER J, MOLNNA Jw0l WMALF NTREET
' MICEARD T. PUMARTY : . VANCERVER, WA 9sdA)
. o

3 PAR  {304) seseeses
T ' : PaME (JOa) svd=ial?
nh N . . -

8

Preder.Lc R." Hex:::j,l
"t Prefogsor vt

Dear Iu:. Merri.lz '

. - s
le- . [ .

‘I have been ‘an Oregon attorney since 1988, and a Wash.mgton

attorney since 1977. .I alao sex.-ved on the Washington State Bar
Rules Comm.i.ttee. . e ' -

After discusuing withdrawal w.i.t.h “the Oregon Bar Counsel’s
'office and George . Riemer, ‘it became clear te me that a rule
tcod.x.fyi.ng withdrawal would be appropriate. When I talked to an

‘assistant bar counsel, she was interested in the procedure that I
_,dea_cri.bed that existed. .Ln Wnah.i.nqton, CR 71. :

y CR 71 provides notica to -a client and an opportunity to
».objem:. N CR -71 provides opponinq counaael notice.  The rule also
Y provides a 'filing of record. This rule alsoc provides an automatic
withdrawal''if no-objection occurs, thereby providing clarity to
a.zll concer-ned wi.thout a required hear.mg.

! ’ 'v" R

I recommend. adoption of a rule similar to CR 71. Thank you
ior y%r consideration .Ln th.ts matter.

..-i.-
’ -
y - b

Ed Peterson, Supreme Court Justa.ce
George Riemer, Executive Services Director, Oregon State Bar

] ‘ ) o B ———— T .
PJ‘Hlmw L {
1

F

o pibi B
5?(4:6 xS/
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CR71 . 467
RuLx 69
EXECUTION

' (a) Procedure. The procedure on execution, in proceedings sup-
;plementary to and in aid of a judgment, and in proceedings on and in

- 'aid of execution shall be in accordance with the peactice and procedure

.of the State as authorized in RCW 6.04, 6.08, 6.12, 6.16, 6.20, 6.24, 6.32,
6.35 ond any other applicable statutes, :
«{8) Suppiomentui Proceedings. In aid of the J'le"l'ﬂﬂ!‘lt .or exe-

: .,euh'nn, the judgment creditor or his successor in interest when that
' “interest appeara of record, may examine any person, including the judg-
" ment debtor, in the manner provided in these rules for taking deposi-
. liona or in the manner provi.ded by RCW 6.J2.

2 r L RuLz ‘70 .

JUDGMENT FOR SPECIPIC ACTS; VESTING Tl‘ﬂ.l

If a Judg'menf. directa a party to ‘axecute a conveyance of land or to
.deliver deeds or other documents or to perform any other specific act

.". ¢ and the party fails to comply within the time specified, the court may
‘du'ect. the act to be done at the cost of the disobedient party by some

other person appointed by the court and the act when a0 done has like

"~ ‘effect as.if done by the party. On application of the party entitled to
. ‘performaance, the clerk shall issue a writ of attachment or sequestration
"+ ‘against the property of the disobedient party to compel cbedience to the
';+ judgment, The court may also in proper cases adjudge the party in con-
" tempt. I real or personal property is within the stale, the court in lieu
' " of directing a conveyance thereol may enter a judgment divesting the
" ‘litle of any party and vesting it in others and such judgment has the

"effect of o conveyance executed in duo form of law. When any order or
R Judment is for the delivery of possession, the party in whose lavor it is

"entered is entitied to a writ of execuuon or assiatance upon application
o the clerk. - Cons

'’

. Rue 71
~ WITHDRAWAL DY ATTORNEY

(l) Wlthdra.wnl by Attorney. Service on an nt.t.omey who has

o lppurcd for a party in a civil proceeding shall be valid to the extent

pertnittad by statuts nnd rule -5(b) only until the attorney has with.
drswn in the manner provided in sections (b), (c), and (d). Nothing in
this rule defines the circumstances under which a withdrowal might be
denied by the court. i

{b) Withdrawal by Order. A court appointed attorney may not
withdraw without an order of the court. The client of the withdrawing

B Oy S I B A,

£EX S L



468 CR 171

attorney must be given notice of the motion to withdraw and t.he dau
and placs the motion will be heard,

{c) Withdrawal by Notice. Except as prowded in sections (b)_
and (d), an attorney may wnthdraw by nouca m the manner pmv:ded in .

this section.

(1) Notice of Intent T'o Wlthdruw. 'I‘he attorney shn]l ﬁle &nd serve
a Notice of Intent To Withdraw.on all othér parties in the. proceeding. -

The notice ahall specify a dats when the altorney intenda to withdriw,

which date shall ba at least 10 days alter the servivs of the Noticé of
Intent To Withdraw, The notice shdll include a statement -that tha ™
withdrawal shall ba sfective without order of court unless An objection |
_to the withdrawal ia served upon the wu.hd.rawmg attornéy priot to the |.-;
date set forth in the notico, If notice is given before trial, the notice
shall inciude the date set for trial. The notice shall includé the namei -
" and last known addreases of the persons represented by the’ Withdrawiny :
attorney, unless disclosure of the address would violate the Rules of -
Profeasional Conduct, in which case the address may be omitted. If the -
address is omitted, the notice must contain a statement that aftep the
attorney withdraws, and 3o long ad:the address of thé w:thdrawmg-
attorney's cliont remsins undisclosed ahd no new nttorney is substic -
tuted, the client may be served by lenvmg pnpers w:t.h the clerk of the .

court pursuant to rule 5{(b}{(1).

(2) Service on Client, Prior to service an othor plrt:es. tha Notu:e of -

Intent To Withdraw shall be served on the persons represented by the
withdrawing attorney or sent to them by certified mail, postage prepaid,
to their last known mailing addresses. Prool of service or inailing shall

be filed, except that the address of the withdrawing attorney'y tlient .

may be omitted under ctrcumstnnees deﬁned by subsectnon (c)(l) of this
rule,

()] Wuhdrawa! Without Objectwn. The \wthdrnwnl shnll be eﬂ'ec-‘
tive, without order of court and without the service and filing of any

additional papers, on the date designated in the Natice. 6f Intent To -
Withdraw, unless a written ob;ec'uon to the withdrawal id servéd by a-.
party on the withdrawing attorney prior to the duté’ spec:Fed M the dny ‘

of withdrawal in the Notice of Irtent To Withdraw,~ . -

(4) Effect of Objection. Il a timely wrilten objectxon is !erved wn.h-
drawal may be obtained only by order of the court.” :

(d) Withdrawal and Substitution. Except as provndéd in sectmn
(b), an attorney may withdraw if & now dttornsy is substituted by fling
and serving & Notice of Wilhdrawal and Substitution, The nblica shall

include a atatament of the dute on which the withdrawil ‘and stibstitu.

tion are effective and shall include the nime, address, Washington Stats
Bar Association membership number, and dignature of théd withdrawing
attorney and the substituted attorriey. If an attornéy changes firms or

- Al . Iv
. LT i _'J" |" ﬂ’J'[ "'44, L wl , ;-"Dnl-
. 3 e |, .. ’ ‘*.!‘ A "’ ro. e
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CR 77 ’ 469

offices, but another attorney in the previous firm or office will become
" counsel of record, a Nouce of Withdrawal and Subst:tutmn shall never-
: thelm be filed.

9. APPEALS
{(RuLes 72-76)

(RESERVED]

. 10. Sureriocr CounrTs AND CLERNKS
‘ (RuLes 77-80)

RuLe 77
SUPERIOR COURTS AND JUDICIAL OFPICERS

(a) Original Jurisdiction. [Reserved. See RCW 2.08.010.]
(b) Powers of Superior Courts,
(1) Powers of Court in Conduct of Judicial Proceedings. [Reserved
See ACW 2.28.010.)
(2) Punishment for Contempt. [Reserved. See RCW 2.28.020.]
(3) /mplied Powers. [Reserved. See RCW 2.28.150.]
(c) Powers of Judicial Officers.
(1) Judges Dhn‘ngui.shed From Court., [Reserved. See RCW 2.28.
£50.)
(2) Judicial Officers Deﬁned-—-When Disqualified. [Reserved. See
RCW 2.28.030.]
(3) Powers of Judicial Officers. [Reserved. See RCW 2.28.060. ]
(4) Judicial Officer May Punish [or Contempt. [Reserved, See RCW
2.28.070.]
(5) Powers of Judges of Supreme and Superwr Courts. [Reserved.
See RCW 2.28.089.)
(6} Powers of !n/enor Judicial Officers. [Reserved. See RCW 2.28.

- 090.]

(7 Powers of Judge in Counties of His District. [Reserved. See

RCW 2.08.190.)
= (B) Visiting Judpes.

" . {A) Asaignments, '

(i) Viaiting judges at direction of Governor. [Reserved. See RCW
208.140.)

(i) Visiting judges at request of judge or judges. [Reserved. See
RCW 2.08.140 and 2.08.150.)

(iii) Court administrator~make recommendations, [Reserved, See
RCW 2.56.030(3).)

X B



(D

(2)

Bring a legal action, conduct a defense, or assert a position in
litipation, or otherwise have steps taken for the person,
merely for the purpose of harassing or maliciously injuring
any other person.

Present a claim or defense in litigation that is oot warranted
under existing law, unless it can be supported by good faith
argument for an extension, modification, or reversal of existing
law,

DR 2-110 Withdrawal from Employment.
In general.
1

(A)

@

3

If permission for withdrawal from employment is required by
the rules of a tribunal, a lawyer shall not withdraw from
employment in a proceeding before that tribunal without its
permission,

In any event, a lawyer shall not withdraw from employment
until the lawyer has taken reasonable steps to avoid
foreseeable prejudice to the nghts of the lawyer's client,
including -giving due onotice to the lawyer's clieat, allowing
time for employment of other counsel, delivering to the client
all papers and property to which the client is entitled, and
complying with applicable laws and rules.

A lawyer who withdraws from employment shall refund promptly
any part of a fee paid in advance that has not been earned.

(B) Mandatory withdrawal.

A

lawyer representing a client before a tribunal, with its

permission if required by its rules, shall withdraw from employment,
and a lawyer representing a client in other matters shall withdraw
from employment, if;

(D

ey
(3)

(4)

The lawyer knows or it is obvious that the lawyer's client is
bringing the legal action, conducting the defense, or asserting
a position in the litigation, or is otherwise having steps taken
for the client, merely for the purpose of harassing or
maliciously injuring any other person.

The lawyer knows or it is obvious that the lawyer's continued
employment will result in violation of a Disciplinary Rule.

The lawyer's mental or physical condition renders it
unreasonably difficult for the lawyer to carry out the
employment effectively.

The lawyer is discharged by the lawyer's client.

(C) Permissive withdrawal.
If DR 2-110(B) is not applicable, a lawyer may oot request
permission to withdraw in matters pending before a tribupal, and

may npot withdraw in other matters, unless such request or such
withdrawal is because:

12/88
Page 7

(1)

The lawyer's client:

(a) Insists upon presenting a claim or defense that is not
warranted under existing law and cannot be supported by

good faith argument for an extension, modification, or

reversal of existing law.
(b) Personally seeks to pursue an illegal course of conduct.
(c) lomsists that the lawyer pursue a course of conduct that

is illegal or that is prohibited under these disciplinary
rules.

A-—,(/s//;zf" -



12/88
Page 8

2)
3)

@
&)
(6)

(d) By other conduct renders it unreasonably difficult for the
lawyer to carry out the lawyer's employment effectively.

(e) Imsists, in a matter not pending before a tribunal, that
the lawyer engage in conduct that is contrary to the
judgment and advice of the lawyer but not prohibited
under these disciplinary rules.

() After reasonable notice from the lawyer, fails to keep an
agreement or obligation to the lawyer as to expenses or
fees.

The lawyer's continued employment is likely to result in a

violation of a Disciplinary Rule.

The lawyer's inability to work with co-counse! indicates that

the best interests of the client likely will be served by

withdrawal,

The lawyer's mental or physical condition renders it difficult

for the lawyer to carry out the employment effectively.

The -~lawyer's client knowingly and freely assents to

termination of the lawyer's employment.

The lawyer believes in good faith, in a proceeding pending

before a tribunal, that the tribupal will find the existence of

other good cause for withdrawal.



RAETEE I f
.;KEWH BuRNs
?ATTORNEY AT LAW .
JI00 'S w. 3INTH AVENUE - L
li“ NOS STANDAAD'PLAZA 4
ina ponruuo, ORCGON n'taoe

$37 . Court Procedures - o
: gUp;versrtynof Oregon ' -~ =

(2l School of-.Law o o

';gLEugene, OR 97403 Lo T

;'peer Fred. _.'.el“,‘ K

‘“*repreeent The Qregon Court Reporteru Aeeociation.7 The members
Jxof 'this ‘organization are both the otf;oral reporters and the
P freelance reportere.- :

" . - . LR
oy , PR

\ problem that has arisen over the years was the authorlty of court
reporters to administer the oath upon taking -depositions. This is
-‘usually taken- care of by stipulation or the fact that the court
{'reporter was a notary publ;c and had the authorLty to nge caths
' under ORS 44 320.

Lkt ;nolude*'Certrf;ed Shorthand Reporters” as those who could take
’ ; est;mony, administer oethe, etc.
A problem arlses under telephone depositions provided for in ORCP
.39 C+(7) which provides for telephone depositions. While again
K1y thlis is generally taken care of by stipulation and w;th the new ORS
ﬁ 4.320. ;" When!it involves a depoaition being taken in Oregon with
ne of the parties. being . represented by an out*of-etate attorney
A" questions - eometimes arises..” There isn't any place in the
ﬂCert;fled Court Reporters statute that discusses caths because they
’~*fely upon ORS 44 320'\. ~ : iy .

,-attorneys ‘who' are’ part;crpatlng in a deposition in this state while
,qthey are pract;crng in another state, would be an amendment to
ff39 C.(7) 'by..adding the following? “The deposition shall be
?preoeded by an oath or: effrrmatxon as prov;ded in Rule 3B A.
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ATTORNEYS AT1AW

Riverpoinme One
1200 NV Wall Specet, Siedee 300
Hend, Ornogeny 9771230
(5013) M2 3011

February 6, 1991

Fred Merrill
University of Oregon
School of Law
Eugene, Oregon 97403

Dear Fred:

Here 1s a possible future agenda item: On:2 of our local Circuit
Court Judges told me he is having a problem with attorneys who
insist that the deposition of a witness cannot be confined to the
witness, the parties and ¢their attorneys. Evidently, some
attorneys believe that other witnesses can be present as well as
the parties and their attorneys. This Circuit Court Judge believes
this is also a problem in other parts of the state. Evidently,
the thought is that the statute which permits exclusion of
witnesses from the courtroom during trial is confined to trials,
and does not apply to depositions. This Circuit Court Judge points
out that ORCP does not deal specifically with the question (I think

ORCP provides that parties can be present but probably does not say
who cannot be present).

This Circuit Court Judge thought it might be easy to promulgate a
rule that would make it clear that non-parties can be excluded from
depositions. Any thoughts on this?

&igperely>

<
/

MARCEAU
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" Peter E. Baer, P.C.
Attorney-at-Law

838 N.E. 10th
Gresham, Oregon 97030 Re: OPRCP - Rule 68
(503) 661-7395

Harch 7, 1991

Chief Justice Peterson '

Supreme Court Building e

1163 State Street TN P
Salem, Oregon 97310 _ ‘ﬁh\gq??g
NS

I am requesting a clarification in ORCP. 68 .0f -the-phrase ~"tFe
necessary expense of copying of any public record, book or
document used as evidence on the trial."

To me, "any public record" would include the pleadings and other
documents required by the UTCR's to be submitted during the course
of a case. I have just had a Judge rule otherwise and disallow
all photocopying charges in the Cost BRill as I could not guickly
segregate out exhibits, ‘

Your help clarifying this point will be apprecjiated.

j;;?xtruly yours,
—

L= (e

// Peter E. Baer

PEB/bjn [
PEB-ORCP.LET
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March 28, 1991

Mr. Ronald L.Marceau

Chalr

council on Civil Procedure

University of Oregon
School of Law
Eugene, Oregon 97403

Re: ORCP 39C(4)

Dealr Ron:

BT Wy FIFTH AVEMUE, S'HYIE N7 O
PORTLAND, OMTOON OFY201
FAX 1503 224.8740

TELEPHONE IS0]) 2RaA-780D0

A PROFEABIONAL CORMORATION

GEONGLE 3 anenonrn
RAYIIOND F MENTIMHG
FRANIM & MOSCATM
RONINT 5 sp I "
DLNMHIAKM L SATMe R
QTYIn oA Sk,

MNr COuNSTL
JOMIH 3 ML AR UN
LEOHRARD D DUnOrT !

AL MEMOERN
WALKHINGTON AR
* AL Momnr s
MLy YO pan

I continue to be concerned about ORCP 39C(4) and the
unrestricted use of video depositions, with a simple notice

request.

Subjecting private litigants to the television camera

,during a deposition is distracting and not necessary, and should

only be allowed for good cause.

Some lawyers try to utilize the

camera as a device to fluster the witness, by having an operator
present to be constantly staring through the camera at the
witness, making them ever aware of its presence, or they try to
position it in such a way so that it's facing right at the

witness.

I think video depositions
circumstances and that a showing
to take the depogition by video,
rule. The litigation process is

should be limited to certain
should be reguired for the need
as it was prior to the present
scary enough for litigants

without adding to that, except in exceptional clrcumstance.
Imagine a child abuse claim or sexual harassment claim and the

impact of a video camera.

Sincerely,

COONEY, MOSCATO & CREW,

Thomds E.

TEC/alw

cc: OADC

PC

Cooney

Chief (lustice Edwin J. Peterson
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66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Session

House Bill 3542

Sponsored by JOINT COMMITTEE ON WAYS AND MEANS

SUMMARY

The following summary is nol prepared by the sponsors of Lhe measure and is not a part of the body thercol subject
loc consideralion by the Legislative Assembly. It is an editor's bricl statemenl of the essential fealures of the
measure as introduced

Reduces number of jurors in circuit courl civil cases from 12 to 6. Reduces number of
peremptory challenges in those cases [rom three to two. Allows court Lo prescribe rules for exercise
ol peremptory challenges.

A BILL FOR AN ACT
Relaling to circuit court juries; creating new provisions; and amending ORCP 56, 57 D and 59 G.
Be It Enacted by the People of the State of Oregon:
SECTION 1. ORCP 56 is amended to read:

Trial by jury defined. A trial jury in the circuit court is a body ol [{2] six persons drawn as

provided in Rule 57. The parties may stipulate that a jury shall consist of any number less than
[12] six or that a verdict or Ninding of a stated majority of the jurors shall be taken as the verdict
or {inding of the jury.

SECTION 2. ORCP 57 D. is amended to read:

D. Challenges.

D.(1) Challenges for cause; grounds. Challenges for cause may be taken on any one or more of

the following grounds:

D.(1){a) The want of any qualifications prescribed by ORS 10.030 for a person eligible to act as
a juror. .

D.{1){(k) The existence of a mental or physical defect which satisfies the court that the chal.
lenged person is incapable of performing the duties of a juror in the particular action without prej-
udice to the substantial rights of the challenging party.

D.(1){c) Consanguinity or alfinity within the fourth degree to any party.

D.(1){d) Standing in the relation of guardian and ward, physician and patient, master and serv-
ant, landlord and tenant, or debtor and creditor, to the adverse party; or being a member of the
family af, or a partner in business with, or in the employment for wages of, or being an allorney for
or a client of, the adverse party; or being surety in the action called for trial, or otherwise, for the
adverse party.

D.(1Me) Having served as a juror on a previous trial in the same action, or in another action
belween Lhe same parties for the same cause of aclion, upon substantially the same facts or trans.
action. .

D.(1)(} Interest on the part of the juror in the outcome of Lhe action, or the principal questinrn
involved therein,

D.(g) Actual bias, which is the existence ol a state of mind on the part of the juror, in refer-
ence to the action, or to either party, which satisfies the court, in the exercise of a sound discretion;
that the juror cannot try the issue impartially and withoul prejudice Lo the substantial rights of the

party challenging. A challenge lor actual bias may be taken for the cause mentioned in this para-

NOTE: Matter in bold face in 8n amended section is new: matter |itafic and bracketed] is existing law to be omitted
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graph, but on the trial of such challenge, although it should appear that the juror challenged has
formed or expressed an opinion upon the merits of the cause from what the juror may have heard
or read, such opinion shall not of itself be sufficient to sustain the challenge, but the court must be
satisfied, from all Lthe circumstances, that the juror cannot disregard such opinion and try the issue
impartially.

D.(2) Peremptlory challenpes; number. A peremptory challenge is an objection to a juror for

which no reason need be given, but upon which the court shall exclude such juror. Either party shall
be entitled to {three] two peremplory challenges, and no more. Where there are multiple parties
plaintif or defendant in the case or where cases have been consolidated for trial, the parties
plaintifT or defendant must join in the challenge and are limited to a total of [three] two peremptory
challenges, except the court, in its discretion and in the interest of justice, may allow any of the
parties, single or multiple, addilional peremplory challenges and permit them to be exercised sepa-
rately or jaintly.

D.(3) Conduct_of peremplory challenges. After the {ull number of jurors have been passed for

cause, percmplory challenges shall be conducted as follows, unless otherwise provided by court
rule: the plaintilT may challenge one and then the defendant may challenge one, and so alternating
until the peremptory challenges shall be exhausted. After each chalienge, the panel shall be filled
and the additional juror passed {or cause before anolher peremplory chalienge shall be exercised,
and neither party is required to cxercise a peremplory challenge unless the full number of jurors
are in the jury box at the time. The refusal to challenge by either party in the order of alternation
shall nol defleat the adverse party of such adverse party's [ull number of challenges, and such refusal
by a party to exercise a chalienge in proper turn shall conclude that party as to the jurors once
accepted by that party, and il that party's right ef peremptory challenge be not exhausted, that
party’s further challenges shall be confined, in thal parly's proper turn, to such additional jurors
as may be called. The court may, for good cause shown, permit a chailenge to be taken to any jurer
before the jury is compleled and sworn, notwithstanding the juror challenged may have been
theretoflore accepled, bul nothing in this subsection shall be construed to increase the number of
peremplory challenges allowed.

SECTION 3. ORCP 59 G. is amended to read:

G. Return of jury verdict.

G.(1) Declaration of verdict. When the jurors have agreed upon their verdict, they shall be

conducted into court by the oflicer having them in charge. The court shall inquire whether they
have agreed upon their verdict. Il the foreperson answers in the aflirmalive, it shall be read.

G.{2) Number of jurors toncurring. In civil cases Lthree-fourths of the jury may render a verdict.

If the jury consists of six persons, five jurors must agree on the verdict unless the parties
have stipulated to somne other number under ORCP 58.
G.(3) Polling the jury. When the verdicl is given, and before it is liled, the jury may be polled

on the request of a party, for which purpose each juror shall be asked whether it is his or her
verdict. If a less number of jurors answer in Lhe affirmative than the number required to render a
verdict, the jury shall be sent out for further deliberations.

G.(4) Informal or insuflicient verdict. If the verdict is informal or insuflicient, it may be cor

rected by the jury under the advice of the court, or the jury may be required to deliberate further.
G.(5) Completion_of verdict; form and entry, When a verdict is given and is such as the court

may receive, the clerk shall file the verdict. Then the jury shall be discharged {rom the case.
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SECTION 4. The amendments to ORCP 56, ORCP 57 D. and ORCP 59 G. by scctions 1, 2

, 2 and
3 of this Act apply only to actions commeneed on or afler the effective date of this Acl
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PISCAL ANALYS8IS OF PROPOSED LEGISLATION
Preparad by the Legislative Fiscal Office

MEASURE NUMBER? HB 13542

STATUS: Original

BUBJECT: Reduces Circuit Court Civil Juries from 12 to 6 Persons
and Reduces Circuit Court Peremptory Challenges from 3 to 2
GOVERNMENT UNIT APPECTED: Judicial Department

PREPARED BY: Robin LaMonte

REVIEWED BY: Sue Acuff

DATE: April 1i, 1991 S
A
‘ 1991-93 1993-95
EPFECT ON EXPENDITURES! ;T
Mandated Payments $(350,000) GF $(350,000)

GOVERNOR’S BUDGET: This measure is not included in the Governor’s
recommended budget.

COMMENTS !

This measure may reduce mandated payment (Jjury fee and mileage
expense) to the Judicial Department by reducing the number of
jurors in circuit court civil trials, and by reducing the number of
peremptory challenges.

The savings (cost avoidance) estimate above assumes:
* 1675 circuit court civil jury trials a biennium, based on
1988 and 1989 statistics.
* An average cost per juror per day of $11.60 (statutorily set
at $10 per diem and $.08 per mile).
* The average panel size to select a 12 person jury, with 3
peremptory challenges for the plaintiff and defendant, is 27.
* The average panel size to select a 6 person jury, with 2
peremptory challenges for the plaintiff and defendant, will be
15.
* There are an average of 2 juror days per civil trial.

Based on these assumptions, there will be average savings the first
day of trial of $139.20 ($11.60 x 12, which is the difference
between 27 and 15 potential jurors). The average savings for the
second day and all subsequent days of trial will be $69.60 ($11.60
x 6, which is the difference between a 12 person and a 6 person
jury).

There are factors which could affect the savings estimated above.
Examples include: Average trial costs are higher in counties where
average jurer mileage is higher; if the number of civil Jury trials
in a biennium increases, total costs will increase. This is likely
to occur as 8 new judgeships will have been filled by the end of
Fiscal Year 1990/91; and some civil trials are more complex and
last longer than the average. Also, if the Judicial Department is
required to reduce the number of jury trials scheduled in order to
reduce other costs, estimated savings will be reduced.
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66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Session Co

House Bill 3156

Sponsored by COMMITTEE ON JUDICIARY

SUMMARY

The following summary is noL prepared by the sponsors of the measuré and is not & part of Lhe body thereof subject

o consideration by the Legisiative Assembly. IL is an editor's bricl statement of the essential leatures of the |

measure as introduced,

Allows service of summons to be made al business office il person to be served is employee of
employer who mainlains an office for conduct of bisiness.

A BILL FOR AN ACT
Relating to service of summons; amending ORCP 7 D. r

‘Be It Enacted by the People 3r the State of Oregon:

SECTION 1. ORCP 7 D., as amended by promulgalion on December 135, 1990, by the Council on

Court Procedures and submitted to the Legislative Assoembly at its 1991 Regular Session pursuant

to ORS 1.735, is amended to read: ) . C

D. Manner of service,

D.{1} Nolice required. Summons shal! be scrv‘ed. either within or without this state, in any

manner reasonably calculated, under all the circumstances, to apprise the defendant of the existence
and pendency of the action and to afford a reasonable opportunity te appear and defend. Summons
may be served in a manner specified in this rule or by any other rule or statute on the defendant
or upon an agent authorized by appointment or law to accept service of summons for the defendant.
Service may be made, subject to the restrictions and requirements of this rule, by the following
methods: personal service of summons upon defendant or an agent of defendant authorized Lo receive
process; substiluted service by I‘eaving a2 copy ol summons and complaint at a person's dwelling
house ot usual place of abode; office service by leaving with a person who is apparently in charge
of an offTice; service by mail; or, service by publication. ’ :
D.(2) Service melhods. -

D.{2)(a) Personal service. Personal service may be made by delivery of a true copy of the sum.
mons and a true copy of the complaint to the person to be served.

D.{2}{b) Substituted service. Substlituted service may be made by delivering a true copy ol the

summons and complaint at the dwelling house or usual place of abode of the person to be served,
to any person over 14 ycars of age residing in the dwelling house or usual place of abode of the
person to be served. Where subslituted service is used, the plainlifT, as soon as reasonably possible,
shall cause to be mailed a true copy of the summons and complaint to the defendant at defendant’s

dwelling house or wsual place of abode, together with a stalement of the date, Lime, and place at

which substituted service was made. For the purpose of computing any period of time prescribed or”

allowed by these rules, substituted service shall be complete upon such maijling.

D.(2){c) Oflice service. Il the person to be served maintaina an ofTice for the conduct of business,
or If the person is an employee of an employer that maintains an office for the conduct of
business, oflice service may be made by leaving a true copy of the summaons and complaint at such
office during normal working hours with the person who is apparently in charge. Where office ser-

+ oy
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vice is used, the plaintill, as svon as reasonably possible, shall cause to be mailed a true copy of the

summons and complainl to the defendanl al the defendant's dwelling house or usual place of abode

or defendanl’s place of business or such other place under the circumstances that is most reasonably

calculated to apprise the defendant of the existence and pendency of the action, tégelher with a
statement of the date, lime, and place at which office service was made. For the purpose of com-
puling any period of Llime prescribed or aliowed by these rules, office service shall be complete upon
such mailing.

D2} Service by mail. Service by mail, when required or allowed by Lhis rule, shall be made
by mailing a true copy of the summons and a true copy of the complaint to the defendant by certified
or registered mail, return receipt requested. For the purpose of compuling any period ol time pre-
scrived or allowed by these rules, service by mail shall be complete three days aller such mailing
if the address to which it was mailed is within this stale and seven days alter mailing il the address
to which it is mailed is outside this state,

D.(3) Particular delfendants. Service may be made upon specified defendants as follows: '
D.{N(a) Individuals.

D.(3ali) Generally. Upon an individual defendant, by personal service upon such defendant or -

an agenl authorized by appointment or law Lo receive service of summeons or, If defendant personally

cannol be found at defendant’s dwelling house or usual place of abode, then by substituted service

or by oflice scrvice upon such defendant or an agent authorized by ‘appointment or law to receive -

scrvice of summons, )

D.(A(aHii} Minors. Upon a minor under the age of 14 years, by service in the manner specified
in subparagraph (i) of this paragraph upon such minor, and also upon such minor's father, mother,
conservalor of Lhe minor's eslale, or guardian, or, if there be none, then upon any. person having the
care or control of Lhe minor or with whom such minor resides, or in whose service such minor is
employed, or upon a guardian ad litem appointed pursuant to Rule 27 A.(2). .

D.(N(a)(iii) Incapacitated persons. Upon an incapacitaled person as defined by ORS 126.003 (4),
by service in the manner specilicd in subparagraph (i} of lhis paragraph upon such person, and also

upon the conscrvatlor of such person's estate or guardian, or, if there be none, upon a guardian ad
litem appointed pursuant to Rule 27 B.(2).

D.(3)b) Corporations and limiled partnerships. Upon a domestic or foreign corporation or lim-
ited partnership:

D.(b){(i) Primary service method. By personal service or ollice service upon a registered agent,

oflicer, director, general partner, or managing agent of the corporation or limited partnership, or
by personal service upon any clerk on duly in the oflice of a registered agent,

Db Allernalives. If a registered agent, officer, director, general partner, or managing
agent cannol be found in the county where the action is filed, the summons may be served: by
substituled scrvice upon such registered agent, officer, director, general pariner, or managing agent:
or by personal service on any clerk or agent of the corporation or limited partnership who may be
found in the counly where Lhe aclion is filed; or by mailing a copy of the summons and complaint
lo the oflice of the registered agent or to the last registered office of the corporation or limited
partnership, i any, as shown by Lhe records on file in the office of Lhe Corporation Commissioner
[Secretary of State] or, il the corporation or limited partnership is not authorized to transact busi-
ness in this slate at the time of Lthe transaction, event, or accurrence upon which the action is based
occurred, to the principal office or place of business of the corporation or limited partnership, and

rooe
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in any case o any address the use of which the plainlill knows or, on the basis of reascnable in.

quiry, has rcason lo believe is most likely Lo resull in aclual notice. i

-

D.{3)(¢) State. Upon the stale, by personal service upon Lhe Attorney General or by leaving a -

copy ‘of the summons and complaint at the Allorney General's office wilh a deputy, assistant, or

clerk.

D.(3(d) Public_bodies. Upon any county, incorporated city, school districl, or other public cor- -

poralion, commission, board or agency, by personal service or oflice service upon an officer, direc-
tor, managing agent, or altorney thereol. ' a

D.(3Me) General Partnerships. Upon any general parinerships by personal service upon a parlner

or any agent authorized by appointment or law to receive service of summons for the partnership, °

D.(A(N Other unincorporated associnlion subject lo suil under a common name. Upon any other

unincorporaled association subject to suil under a common name by personal service upon an ofTi-

cer, managing agent, or agenl ailhorized by appointment or law (o receive service of summons for
the unincorporated association, ® ' )

D.(3(g) Vessel ownets and charterers. Upon any foreign sleamship owner or ateamship charterer

by personal service upon a vessel master in such owner's or charterer’s employment or any apgent
avthorized by such owner or charterer o provide services to a vesael calling at a port in Lhe State
of Oregon, or a porl in lh.e State of Washinglon on that portion of the Columbia River forming a
common boundary with Oregon. N : T

D.(4) Particular aclions involving molor vehicles. !

D.{4)(a) Aclions arising oul ol use of roads, highways, and streets; service by mail, >

D.(4){a)(i} In any aclion arising out ol any accident, collision, or liability in which a motor ve-
hicle may be involved while being operated upon the roads, highways, and sireets of this state, any
defendanl who operaled such molor vehicle, or caused such motor vehicle to be operated on the
defendant’s behall who cannot be ser'vcd with summons by any method specified in subsection 7 D.{3}
ol this rule may be served with summons by leaving one copy ol the summons and complaint with
a fee of $12.50 in the hands of the Administralor of the Motor Vehicles Division or in the Admin-
istrator's office or al any office the Administrator authorizes to accept summons or by mailing such
summons and complaint with a lee of $§12.50 to the oflice of the Administrator of the Motor Vehicles
Division by regislered or certified mail, return receipl requested. The plaintifT shall cause to be
mailed by registered or certified mail, return receipt requested, a true copy ol the summons and
complaint 1o the defendant at the address given by Lhe defendant at the time of the accident or
collision that is the subject of the action, and at the most recent address as shown by the Motor
Vehicles Divisions driver records, and al any other address of the defendant known to the plaintilT,
which might result in actual notice Lo the delendant. For purposes of computing any period of time
prescribed or allowed by these rules, service under this paragraph shall be complete upon the date
of the first mailing to the delendant. ) '

D.(4alii} The fee of $12.50 paid by the plainlifT to the Administrator of the Motor Vehicles
Division shall be taxed as part of the costs il plaintilT prevails in the action. The Administrator ol
the Motor Vehicles Division shall keep a record of all such summonses which shall show the day

ol service.

D.(4)(b) Notificalion_ol change of address. Every motorist or user of the roads, highways.' and

sireets of this state who, while operating a motor vehicle upon Lhe roads, highways, or streets of
this stale, is involved in any accident, collision, or liability, shall forthwith notify the Administrator

13]
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ol the Motor Vehicles Division of any change of such defendant’s address wilthin three years after
such accident or collision. o

D.{4)(c) Deflauit, No default shal! be entered against any defendant served under this subsection
unless the plainlill submits an afMidavit showing: e,

{i} That summons was served as provided in subparagraph D.(d)(a){i) ol this rule and all mallmgs
to defendant required by subparagraph D.(4)(a)(i) of this rule have been made; and Ceen e

(ii} Either, il the idenlity of defendant’s insurance carrier is known lo the plainliff or could be
determined from any records of the Molor Vehicles Division accessible to plaintifl, that the plaintill

‘not less than 14 days prior to the application for defaull caused a copy of the summons and com-

plaint to be mailed 1o such insurance carrier by rcguslered or cerlified mall return receipt re-
quesled, or thal the defendanl’s instirance carrier is unknown; and
{iii) That service of surnmons could not be had by any method specified in subsection 7 D.(3) of

this rule.

D.(5) Scrvice in foreign countrys When service is lo be effected upon a party in a loreign coun.

try, it is also sullicient il service of summons is made in the manner prescribed by the law of the
foreign country for service in thal country in its courts of general jurisdiclion, or as directed by the
foreign authorily in response Lo Ictters rogatory, or as directed by order of the court. However, in
all cascs such service shall be‘rcasonably calculated to give actual notice, .

D.(6) Court order for service; service by publication,

D.(6)(a) Court order for service by other method. On motion upon a showing by affidavit that

service cannot be made by any melhod otherwise specificd in these rules or other rule or statute,
the court, atl its discrelion, may order service by any method or combination of methods which under
the circumstances is most reasonably calculated to apprise the defendant of the existence and
pendency of the aclion, including but not limited to: publication of summons; mailing without publi-
cation to a specified posl office address of defendant, relurn receipt requested, deliver to addressee
only; or posting at specilicd locations. If service is ordered by any manner other than publication,
the court may order a time lor response.

D.(6}b) Contents of published summons, In addilion to the conlents of a summons as.described

in section C. of this rule, a published summons shall also conlain 2 summary stalement of the object
of the complainl and the demand for reliel, and the notice required in subsection C.(3) shall state:
“The ‘motion’ or ‘answer’ (or ‘reply’) must be given to the court clerk or administrator within 20
days ol the date of lirst publication specificd herein along with the required filing fee.” The pub.
lished summons shall also contain the date of the first publication of the summons, .
D.(6)e} Where published. In order for publication shall direct ‘publication to be made in a

newspaper of general circulation in the counly where the aclion is commenced or, if there is no such

newspaper, then in a newspaper to be designated as most likely to give notice to the person Lo be
served. Such publication shall be four times in successive calendar weeks.

D.(6Hd) Mailing summons and complainl, Il service by pubfication is ordered and defendant's
post office address is known or can with reasonable diligence be ascertained, the plaintifT shal) mail
a copy of Lthe summons and complaint to the defendanl. When the address of any defendant is not
known or cannot be ascertained vpon diligent inquiry, a copy of the summons and complaint shall
be mailed to the defendant at defendant’s last known address. Il plainti[T does not know and cannot

ascertain, upon diligenl inquiry, the present or last known address of the defendant, mailing a copy
of the summons and complaint is not required.
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D.(6)(e} Unknown heirs or persons. If service cannot be made by another method described in

this seclion because defendants are unknown heirs or persons as described in sections §. and J, of
Rule 20, the action shall procecd against the unknown heirs or persons in the same manner as
against named defendants served by publication and with like efTect; and any such unknown heirs
or persons who have or claim any right, estate, lien, or interest in the property in controversy, at
the time of the commencement of the action, and served by publication, shall be bound and con.
cluded by the judgment in the aclion, if the same is in favor of the plaintill, as efTectively as if the
action was brought against such defendants by name.

D.6)D Defending belfore or aller judgment, A defendant against whom publication is ordered or

such defendant’s representatives, on application and sullicient cause shown, at any lime before
judgment, shall be allowed to defend the action. A 'del'cndanl. against whom publication is ordered
or such defendanl’s representatives may, upon good cause shown and upon such terms as may be
proper, be allowed lo defend after judgment and within one year after entry of judgment. If the de-
fense is successiul, and the judpment or any part thereol has been collecled or otherwise enforced,
restilulion may be ordered by the court, but the tlitle to property sold upon execution issued on such
judgment, to a purchaser in good faith, shall not be affecled thereby.

D.A7) :Defendant who cannotl be served. A defendant cannot be served wilh summons by any

method specificd in subsection 7 D.(3) of this rule il the plaintifT attempled service of summons by
all of the methods specified in subsection 7 D.{3} and was unable to complete service, or il the
plaintill knew thal service by such mcthods could not be accomplished.

151
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66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Session

A-Engrossed
House Bill 3155

Ordered by Lhe louse May 28
Including 1fouse Amendments dated May 28

Sponsored by COMMITTEE ON JUDICIARY .

SUMMARY

The I.crtlowing summary is not prepared by Lhe sponsors of the measure and is not a part of the body thereof subject
te consideralion by the Legisialive Assembly. It is an editor's briel statement of the essential fealures of the
measure.

Prohibits service of summons by person other than sherill, sherill’s deputy or employee of
attorney licensed by state unless person files $100,000 certificate of errors and omissions insur-
ance with Secretary of State.

A BILL FOR AN ACT
Relating to service of summons; crealing new provisions; amending ORS 180.250; and repealing
ORCP 7 E.
Be It Enacted by the People of the State of Oregon:

SECTION 1. (1) A summons may be served by any competent person 18 years of age or older
who is a resident of the state where service is made or of this state and is not a party to the action
nor an oflicer, direcltor or employee of, nor attorney for, any party, corporate or otherwise, Com-
pensalion to a sherifT or a sherifTs deputy in this state who serves a summons shall be prescribed
by statute or rule, If any other person serves the summons, a reasonable fee may be paid for service.
This compensation shall be part of disbursements and shall be recovered as provided in ORCP 68.

(2} Notwithstanding subsection (1) of this seclion, ne person other than the sherill, a sherifTs

' deputy or Lthe employee ol an allorney liconsed to praciice law in this state shall scrve a summons

for a fee unless the person has filed with the Secretary of State a current certilicate of errors and
omissions insurance with limits of not less than $100,000 per occurrence from a company authorized
to do business in this state. -

SECTION 2. ORS 180.260 is amended lo read:

180.260. (1) Notwithstanding [ORCP 7 E.] section 1 of this 1981 Act or any other law, em-
ployces and oflicers of the Department of Justice other Lthan attorneys may serve summons, process
and other notice, including notices and findings of Mnancial responsibility under ORS 416.415, in
litigation and other proceedings in which Lhe state is interested. No emplayee or officer shall serve
process or other notice in any case or proceeding in which the employee or officer has a personal
interest or in which il rcasonably may be anticipaled thal the employee or officer will be a material
witness.

(2) The authority granted by subsection (1) of this seclion may be exercised only in, and within
reasonable proximily of, the regular business ofTices of the Department of Justice, or in situations
in which the immediate service of process is necessary to protect the legal interests of the state.

SECTION 3. ORCP 7 E. is rcpealed.

NOTE: Matter in bold face 1n an amended section is new: matter lifalic and brackefed) is existing law to be omitted
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THE SUPREME COURT

Edwin J. Peterson
Chiel Justice

1163 State Street
Salem, Oregon 97310
Tetephone 378-6026

FAX (503) 373.7516

March 27, 1991

Professor Fredric R. Merrill
Execut.ive Director

Council on Court Procedures
University of Oregon
Schocl of Law

Eugene OR 97402

Re: Arizona proposed civil rule changes

I was in Arizona earlier this year. A member of the
Arizona bar told me about some proposed changes in their civil
rules. I asked her to send me some information about it, and she
did so. With this letter I enclose portions of a publication
entitled "Trial Practice", published by the Trial Practice Section
of the State Bar of Arizona and portions of a CLE manual entitled
"Proposed Civil Rules Changes; Cure or Bane--You Decide'.

I don't know whether any of the proposed rule changes
would be of interest to the Council on Court Procedures, but on the
assumption that some of the suggestions might be of interest, I am
sending them to you.

Very truly yours,

Cuin Bt

Edwin J. Peterson
Chief Justice

EJP:ksb
Enclosures

cc w/encls: David V. Brewer
Robert H. Fraser
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Recent Rule Changes

A variety of rule changes of significance
to the trial practitioner either have taken
effect or will take effect in the near future,
They include the following:

Arizona Rules of Civil Procedure

1. Effective September 1, 1990, Rule 8(h)
provides that no dollar amount is to be
alleged in a complaint, counterclaim, cross-
claim or third-party complaint unless the
claim is for a sum certain or a sum that can
be made certain by computation. The plead-
ing may contain a statement that the mini-
mum jurisdictional amount for filing has
been satisfied.

2. Effective January 1, 1991, Rule 14(a)
obligates the person initiating a third-party
complaint to serve all previous pleadings
with the complaint or provide them to the
person served “promptly after service.”

3. Effective June 1, 1990, Rule 30(b)(1)
. provides that notice of taking a deposition
on oral examination must be given to
parties at least ten days prior to the date of
the deposition.

4, Effective December 1, 1990, Rule
41(a)(1) provides that a stipulated dismissal,
which is necessary to voluntarily dismiss an
aclion after an answer or motion for
summary judgment has been served,
becomes effective upon entry of an order of
the court. This amendment conforms the
formal requirements and the effective date
of Rule 41(a) stipulated dismissals to those
of appealable orders under Rule 58(a).

5. Effective December 1, 1990, Rule
42(f)(1) will make several changes in the
current procedure utilized for change of
judge. After such date, a “Notice of Change
of Judge” must contain an avowal by the
party filing the Notice or by the attorney
that the party has not previously been
granted a change as a matter of right in
that case. A copy of the Notice must be
served on the noticed judpge. A Notice is
ineffective if filed within three days of a
scheduled proceeding unless the parties
have received less than five days’ notice of
that proceeding. Waiver of the right to
change of judge will occur when a party

participates “in any scheduled contc:«‘l_o(lm
matter in the case” or when the party
participates in “a scheduled pretrial hearing
or conference.”

6. Effective October 4, 1990 but with a
comment period expiring on December 24,
1980, Rule 55(b)(1) was changed on an
emergency basis to modify the default
procedure in legal separation, dissolution
and annulment cases. Default may be taken
on respondent’s failure to appear or by
apreement of the parties that the matter
may proceed as if by default. In default
cases, an appropriate decree may be entered
upon motion supported by alfidavit.

7. The Rule 68 amendment effective May
1, 1990 reported in the Spring 199¢ izsuc
has been changed by further amendment
effective September 1, 1990. Under the
modified rule, double costs will he
recoverable if the offeror obtains a judgment
“equal to, or more favorable to the offeror
than, the offer.”

Uniform Rules of Procedure
for Arbitration

8. Effective December 1, 1990, only a
party who actually appears and participates
in the arbitration proceeding may take an
appeal from the arbitration award.

Rules of r?ie‘ Supreme Court

9. Effective Decernber 1, 1990, Rule
31(a)(4)(E) has been added to the Supreme
Court Rules. A corporate employer may be
represented by an officer or other duly
authorized agent of the corporation who is
not charging a fee for the representation in
any proceedings under Title 23, Chapter 2,
Article 10 of the Arizona Revised Statutes
{occupational safety and health proceed-
ings), before any administrative law judge of
the Industrial Commission of Arizona or
before any review board of the Arizona
Division of Occupational Safety and Health.

10. Effective December 1, 1990, new ER
6.1, Rule 42, has been substituted. While

not creating a mandatory duty, the Rule W

]
—————
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Draft of Rule Proposals

In March, 1990 the Supreme Court in
conjunction with the State Bar of
Arizona appointed the Special Bar Com-
mittec to Study Civil Litigation Abuse,
Cost and Delay. The Committee con-
sisted of lawyers, judges, and administra-
tors representing all segments of the
Bar, private and public, as well as vari-
ous practice specialties and various re-
gions of the state.

The Committee was specifically
charged "with the task of studying prob-
lems pertaining to abuses and delays in
civil litigation and the cost of civil litiga-
tion.” The Committee was directed to
consider the recommendations made by
the Commission on the Courts. The
Committee was initially charged with
responding to the court within 90 days.

The Committee coneluded, following
many hours of study, that while the
\merican jury system continues to be
‘the finest dispute resolution process in
the world, it is suffering from some
abuses, Jargely by practitioners, which
are causing unconscionable delays and
which are contributing to making the
systern unafTordable to the average citi-
zen. The Committee further conduded
that certain adjustments in the system
and the Arizona Rules of Civil Procedure
would tend to encourage less expensive

PREAMBLE

and more expeditious methods of resolu-
tion while preserving for our citizens the
ultimate right to trial by jury should
they so desire, The Committee further
concluded that adjustments in the Rules
of Civil Procedure governing the court
system of this state could, when properly
administered by the judiciary, substan-
tially reduce the cost of the system lo
the citizens. It is the fervent hope of the
Committee that these changes make the
Judicial system in Arizona more eflicient,
more expeditious, less expensive, and
more available to all of the people.

In addressing concerns regarding the
rules which govern proceedings in the
courts of this state, it was the goal of the
Committee to provide a framework
which would allow suffTicient discovery of
lacts and informalion to avoid instances
of “litigation by ambush.” At the same
titne the Committee recommended to
the Supreme Court rules which embody
a philosophy requiring, insofar as it is
practical, professionalism among counsel
with the ultimate goal of increasing
voluntary cooperation and exchange of
information. The Committee recognized
that the American jury system is ground-
ed in the mdversary process. The philo-
sophy of the rules recommended to the
court proposes to limit the adversarial

II.

nature of the proceedings o those areas
where there is a true and legitimate
dispute between the parties. The philo-

sophy of the rules will no longer tolerate
hostile, unprofessional, and unneces.

sarily adversarial conduct on the part of
the counsel.

The Committee had no desire to
unduly limit formal discovery in thoso
cases where formal discovery was the
only reasonable and necessary means of
obtaining the required factua! data In
those cases, counsel are cncouraged by
the philosophy of the rules to agree on
reasonable discovery. The courts are
encouraged to assist counscl in those
areas where they are unable Lo agree on
a reasonable and necessary discovery
path. The courts are, however, directed
to deal in a strong and forthright fash-
jon with discovery abuse and discovery
abusers. These rules provide the vehicle
by which such action can be taken,

Theultimate philosophy expressed by
these changes in the rules is Lo encour-
age counsel to act as the professionals
they are and to recognize the profes-
siona] obligation to the public to con-
tinuc the American jury system as the
world's greatest dispute resolution
device.

COMMENCEMENT OF ACTIONS; SERVICE OF PROCESS,
PLEADINGS, MOTIONS AND ORDERS

RULE 4. Process

(a-1) [No changc]

ki) » Summons yl‘;l"n'l'é* Jmit}, ;on,
Sérvice. If service om Ummon; and%
mpla.mt Is ot madcnponmrggr en @nnp

}wnhin 120 rdays; al}gtﬁﬂge.ﬁ].mg,ﬂf [ythey

fcomp]amt and the party, on'whose Eeha]f i

~ieh" ‘service was rcqmrcd canno show',
03" cause"why .suchservicoiwasinat
.mde within that period,~the act!cn sha!l a

KConny “M“Cm__mgmf
[:I‘hlsTnﬂF?ﬁﬂdxtlomwn ded to:
| bring ithe'sthte’miil -’;i.ubo*- conformity:
with, the federal rules. It is, ,also consls-

"tent wﬁ"thq phﬂmpﬁ?’m
iminaicsithe necessity fof
RULE 6. Time
(a - e} [No changel]
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IV.
PRETRIAL PROCEDURES

4ar Ay S LTI e b

RULE 16. documents—and-advanco—-rulings—from ";m:q:z‘r pf he d.lq.clomilrc, p_l:o‘.:ldcd, how-
~ Pretrianl Conferences; the-court—on—the—admissibility—of-ad- ever ath .ﬂ%l_ge |datciro;’,{dmclo'§'1g‘c_1?f all_
Scheduling; Management dance; witn Jc;njﬁwxpcrt_‘.ana mwcm~ﬁ “n»
)—thoavoidanco—ol-unRecossary : q_‘nt Icnst 4.) day;; hcforeéhcﬁmsauon
() Pretrial Conferences; prool-and-efcumulative-ovidonce; - l;(liﬁgo cry.Any;ymncss ‘I.up};ropn-.
Objectives. [No change.] {5)—the-idontification—alwilnecsos tély Lsclc .,—Fd a‘ll_;;mt )JC im&cd Jpo
(b} Scheduling and Planning. and-dommmls,-u;o-noed-and-awhoduls t{,esufy il tnaﬂ“uq;mcm _jhpmg_
Wmo&mo:—mﬁ-moumf {ar{ling-and-exchanging-proteial-Lriols, )
tho—partiesr—iha—saurl—may——aller and-the-date-ordotosfor-furtherconior Bcsol v yhdasco <dispute: -.-
censulting—with—the—atlornas—for—Lhe encos-aad-fortrial; IP;E,.- avc “ec.ﬁ‘:‘m % ‘yﬁ'ﬁ' urt

any’o nhon-.notj"m‘thunfm 'days
Lbcforc‘thc mnl' ’g’hc movmg‘pmy :
tEhall: set Iorl.h the qutst mr&‘_‘r'nnm er to-

heduling-orderthatseledaadiinesfor {D—thoform-and-substanco-ol-the -Swhmh-oh)ectmnu}svmnde 'andfhc bams
joinipg—othar—partios—and-—amonding proLrial-ordes ‘_Ior thc anec!.mn. -.'I'hc rwpondlngpan)
pleadings;-sorving-snd-hoaring-melions; {8)—the—disposition—ofl—poending h-may ﬂle a responscnot’lms Lhan'g. days’
snd-comploting-discovary. motisns; 7 bcforc‘thc confcrencc."iﬂ’o“"r:(_:p'hm s}mll
The--scheduling—order—may—also {8)—ihe-nood-for-adepling—spacial “be I’ﬂe& unlc§s'6?d3md ‘by the courL The’

includerthodatesrdales{orconiorences proceduros—lor—managing—potentially F':O'U.l't‘ shnll nsses.s an'gppropnatc sanc.
boforp-trialafinal-pretrial-conforence, dificuli-pe-proirastod-actions—that—may i tiom}* includmg“ﬂmsc. .pi:rm:lttcd *undcr
and—triali—and—any-—other—matlors nuplve-complox-issucs—multiplo-parties, : RuloJG(D, agninst’ anyparty ‘or ntt.ornq
sppropriato-in-the-circumstances—olthe dificult-logal-probloms~acunusual-prool ! -who'--has’; eugaged ssinfvunreasonable,

gmundkss, nbumve:_or.,,obstrucuonmt

Should—the—court—determine—aller Gh)—such-othor—malisrs-as-may-aid - discovery.
consullation—thatu-schedulingorderis in-tho-disposition-olthe-action. 6) .+ Eliminate : ;non:meritorious
apprepriatorthe-ordershall-issunuss00n Alleast-ene-oftheattorneysforeach  r claims or defenses:
ss~-practicabla—A—schodulo-shall-not-be party—participating—ip—any—confarence }(7)4-.Perm.|t,the-amendmeptfbf the’
~edifiod-oxcepl-bileaveel court-upon-a belaretrial-shall-haveautherily-Lo-cator 2 pleadmga :

__wuwingol-goad-cauce: intostipulationsundlo-makeadmissions H(B)=:hAssist «_.invidcntlfymg 7 € those

J;U o dwritten_request ol ANy pirty!  regarding—all-mallers—thal-the-partici  [imatters “of . fact which.are stillat‘issuc. -
B‘I}.hc.-gca\ﬁ:f&sbﬂl schcdul'é'ih',fCompre—- Panis-mey-ressanably-anticipate-may-be i(9). -'*Obt.am f.stlptﬂatnons*nsﬁlo fthe

hcmuve Protrial Confemﬁcé{é'rhe-,coun discursad, v:foundation or admissibility’ ui‘,cvldcner.-
“mayjuponsits own motlon'schedule-a® ~~ [Thé Court inay} H10) .Determine : the;:desirability vof
-Comprehensive Pretrial Conference. 1(1) saDetermine;the ‘additiona] “dis. specia] :procedures for;management of

_ . covery 1o be undnrtnkcn and a schedule | .the case.
{Cammittee Comment ; therelor. X The yachedule - shall , include :(11) . Consider : alternative :; dispute
' ' r ‘additional; .depomtmns 1o bc,tnkcn iand i resolution. '

N ¢ {rial court will ‘want to qonsnder . the timefor: takmg same;. ‘requests’ for 1(12) Determine whether time limits

sihjf&negmlw of‘ mmmg s pretrial - hznddll;onnl v'pmdud.aon@o[' Ydocuments;.  {:in discovery. Jules set forth in-the Uni-
o‘mndﬂ. ]t is. presumed - that,, hen: .rcqumls&forﬁtl&dxtlonal ﬁnon-uqurm- Torm :Rules:of; Practice,or.Local :Rules
.' “’ﬁ’r&:’f“c’n‘_‘ '__ip'rp.schhedtﬂed”thpfcpurt 3 pmnddntmna]_, l‘_,shnuld be modified orsuspended..
Fﬁn oen j}fn‘:scnbc Mm Freq : |{13) Dewrlmne-'whcthcr Rule 26.1
o ,ﬂﬂ,s!,f:f._r fehas, beenppmprmwymp,_d_wth by
g;:gmm. Mbe parties.
» (e)1 Subject to Be Discussed at y ](14) -Erutermmeaa»dnbe fon@a ‘wettle-
retrial Conferences, The—pantici wment confergnce if,. the,\cnun;focls a
: ; ucmentq;nferen'gcls nppmpnate.

18 aDeLermme ey dal.c .for.- mmph-

6paci-to e F:ance wit.h.gkﬁeJI(g),},y_g_x_!_'q‘r.mjulm of
08 P TR linesses, wPract lce.

i Jdmdosurc,t‘b 1be;w§]:1;5,,90 1(16) :Detérmine’ i trial; datel
ton-olfrivolous-claims-or-dofansos;- “th m ‘nce EMQO .cause dl?).;Makc such other-orders a.s.thr.'
{B—the-necossity—ar-desirability-ef shown. {Teourt e

amendmentsta-the-pleadings; f(S) me}n(&_ mcnu'.r‘ﬁbcr ofexpcn; L - -:\.;;-;.'_..‘,,'&5;'{
(3} —tho—possibility—of—obtaining lfvntness \;pr}dqgriatq«upcrtmmwsm ; ,,«.Commatten J(.‘A:»mruent _
dmissions—oltact—and-ol-documonts et.forth *ﬁgul )(4 .| SR
- h-leh—wﬂl—auold—u;m-ems:uan—pm& ...,j "kuen “w T“m scl H,' ¥ subj cusse the’
sHipulations-—rogarding—authenticity—ef  pisurcgol _@_ sgandi '-Prctnﬁl.confcrence,are.wnhm the-dls-

£X (.3
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* cretian' of the court.: All‘17 of the items
F ‘listed may be the subject of dascusslan or-
l“‘the mu.rt"may addor'delete; {rom"those:
&d ‘jitemy
JRule:zg(er(.z; h‘é}ﬂd’tbii"‘rc;a“d ;Tfoll:-;
Ancticn*Meith e Riile 1h26(h)(4) yand$ihic
ﬁ ImeRChppended s thn pﬂt%zm*n
3 unteﬁlaomhc ommi "‘“t&egoﬂumu.u
"E\‘tlcs‘ﬁ!‘ram dmrlgg‘ nfrior Talling Sat!
o wmgﬂ;nm ;}jb’m?iwénax&
n r
3 s L t'{he prpcnsc ofﬁg&}t;gation.
1:‘5-““ plica:t

WeHB(E)(6)sishn
.-mgl'*ﬂféi’”fﬁ%m e

't.hcregam ultiple s mqs,hm tlplc*

Eihmnq,‘}‘myyuﬁsplemfpﬁm 1&'},9;'*’

ymwhethe rfallbt};ugh mu,,mkowé_ld nses |
ecesSary

weredn Lrichym ndiplicther

.l\

- ST | R
rtbey-wopld altimately be yelicd opoTHE:
iz cuurt,,ed?cs o;;;;hgfyc:t 'h{c p%wér x&vcr‘
objectioiiof Ahe partier (o, dsmis, sy

ch*~claim4 or ;,dcfcnse‘; except rupon!

,..mouon Tag othcmse,.'ﬁ;nwdem these.
wrules.
tRu}e:e(a{m) ls,mtglgdgg"'i.oﬂsg‘mur-’
oo (he coiit and .@m esdo consider
whether(or%ot stheirdparticularsicase’
7 requires; specwl _pmccdmm mﬁgméﬁ'-';
¥ agemcnt %ol the case. B“way o exn.ﬁple,
L discovery o rs-]mvf: r"“““'
#Ju aml-t‘ﬁa C ThAY; “‘1;” A rpserye ed afi¢H
“issues arc hiRireated -
R N T T T T )

————r

et

iRule 16(c)(11)' Is intended by the:
Com.nuttec <o ibe & strong :suggestion .
.'-that the: murt-cxplore the possibility of
- alternative: dxsput.ermolutmn‘lndudmg'
'blnﬂkng"ﬂnnd‘mon-blndlngiarblmtlon.
[médiationtand summary/juryitrials,-
{d) Final Pretrial Conference,
[No change.)
(e) Pretrial Orders. [No change.}
() Sanctions.If a party or atlor-
ney fails to obey a acheddling or pretrial
order, or il no appearance is mede on
behall of a party at a scheduling or
pretrial conference, or i a party or
party's attorney is substantially unpre-
parcd to participate in the conference, or
if a party or party's attorney fails to
participate in good faith, the judge, upon
_motion or the judgc 5 own initiative, may
2 shall, fexcept jupon  aygliowing, of.good
musc,' make such orders with regard to
such conduct as are just, including,
among others, any of the orders pro-
vided in Rule 37(‘))(2)(‘3)1 (c)l or m)- In
licu of or in addition to any other sanc-
tion, the judpe shall require the party, or
the attorney representing the party, or
both, to pay the reasonable expenses
incurred because of any noncompliance
with this rule, including : attarncys' fees,
I"or paymen't'#ol‘ fan7assesstient  to”the
jocleric o the’ court,-or “both;: unless the
Judgc finds that the noncomp]mncc was
substantially justified, or that other
circumstances make an award of ex-
penses unjust,

V.

L

M

way

;Commtittee Comment

IThis~ rule- expands . ‘the - sanctions

b available to the court ['ornon-comphancc
Ewith' not ‘only the letter of the rule but.

the.splm. of:the rule: Tt makm avaxlable v
to - thiewolirt hriy:and allof thie ‘sanctions .
¥ vmlnble undcr l.he rules. Thc snnctiuns )

w&ht‘lt .RMG Jﬁ\has bcen}hrcachcd.o
Thejmle also:allows tl‘ne Aqurt toenter 5,

b d,t

g Court.;(t is conb:mpln‘md th;ft :whcrc
WY rmate
[,thgrpnrhes .‘havc hadlc.xpcnscs un& 1hc
annctioq a.s.mt.rmded %to 'rclmbursc _Ior.
;Lhosciupcnses or attorncys focs that
fpomon'of' ithe: paymcnt ut"]cast wxll be'
orde -'dxrcctly 1o’ 1he party’ mcurrfng
the' ensc.wthm,'all or 'a'por‘tlcm 01“
d}m ‘Egpg’tmn, howwer, is not mlcnac& 10,
RTecompense an; expcnse, ‘thnt <an Abc'
or'acrcd pald m‘the ﬂerk of” t‘hc cuurt. -
One of the” purposes “in “such*an “order
wou]d bc to soe lhatfm fact, “the sdne-
tmn is” pa.ld ‘rather than hnve it v.m\ er‘
yopposmg Ceounsel AT Hpae
* 58 I¢ shibuld be noted. thanhe court m'n

stances; to” hold an mdcntlarj 'hcnrmg
to*détertnine the appmpnatc’“naturc ol
the‘sanctmns ‘aind 'whcthcr'the‘sanctmns'
Ferauld Yhe' enteréd : :ngamst ‘the™ 'p'zrh :
poounsc'l,‘f“or both."bSee *Robinson™,
lH.guera, “1577Ariz3622, 760 P.2d 622 ©
(App'"1988)
m

A b

Fbcrequired, dcpcndmg upon the’ cireumn-

\ .
o DEPOSITIONS AND DISCOVERY

J
RULE 26.

General Provisions
Governing Discovery

(a) Discovery Methods. [No
change.)

{b) DiscoveryScopeandLimits,
[No change.)

(1) In General. [No change]

(2) Insurance Agreements, [No
change.}

(3) Trial Preparation; Mater-
ials. [No change.}

kﬂ“Hleitatlons andﬁDiscovery 3
"Regnrdlng Experts.%Each\‘slde ‘shall v,
Epre;uh:pﬂvclﬁbe entitled to oonly one
indcpenﬂcnt\cxpert&bnéﬂndssue. Whete,}
‘therefare Ao} t.xple alartie;swnfmmdc and;k

he*ipamts jchnnot sngrec Ak 4ok which' v;
i ﬂepénden@qpm_:tj ;l_l‘gb;_acal]ed on ANy
Gt 38 gt Hte aﬂ-i.nde-‘

| ‘ bc calleﬂbr,‘npm thcq
‘shc‘nwg ‘of. good ymusc, may,&allow‘more'i

thanfone independentz expert i toybe.

alled,

(4) (A), (B), and (C) [No change.]
Committés Comment.

I S RIS 2O YA

 must'be read m‘wmunctiunqwith Pro-
posed'}{ule‘d!i(g) ,.The pu.rposc.ol' Lht;se :

two nﬂcs is 1,0 Aaveid 'tmnccessary “costs ¢

e Lee e

.tho.mnt '.ln lhc rcumtmn ~al mulhple
'fndcpendent’ ‘expertiwitnesses: xThe
ords’ "mdependent |cz:tpert.“.ufx his rule.
;yji'em'gox*pemon who will offerjopinion .
'vd‘sm‘u; whois’ rel.!uned l'ur Lﬁtuﬁﬂmall_
'purposzs nnd who mmot,a mmcss _,y;,tbc -
Q}E ymgnsc to t,he acuon. As,pscdm
hi \irule{athe"worddgprmumpuvcly;éas
‘Jﬁué_egj&o%mcan#thnt <an =additional -
gxpcn On.an jssue can be, used thy npon N
e {iemonstmtlon of; .good. cause.;
%@*w.mmdcd ‘10" rcm.['orcc
mulc}.-ioa -at‘nthe_Anzona Rules Bl Eyi-
i,dcncc m‘;luch gives’ ‘the coirt chscrehon 10,
mdude rclevanh w;ﬂcnco ‘v.hlch rcprc-
ents ‘s \\‘ ;'.needless _prcscnl.auon ol'
‘cumnulative mdcncc." By {lise \o{' thc
word.:‘ﬂmll" 1 Rl 43 it is the, ] in..
Lcnt of the Comnutlce to qtrong%y m'ge

_ tnal Ju'dges o exdlude ‘teslimony  Trom'

X s -

k1)
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independent experts on both sides which
* is aumulative except:.in- those circum-
-stances where the .cause; af; justice :dic-
testo: t.he-contrary
!I'here wis'no,-mtent‘ to_ preclude'wib-l
" ‘néssts who,mraddnwn u)‘thcu'-opmmn .
f-‘t.esumonymre “factual mt'nessm.aUnder.ﬂ
I-‘Rtﬂe‘MB(g),ﬁ howwcr,;fhe ecourt {woujd
ududcmhndcpendenhcxpcrt Wwitness ;
rwhose‘%upmmn\iwmﬂd .slmp]yzadupllc.ate :
thntanf t.hefachml ﬂpcmw;tneaa,.uccpt
d mu.semhown.
nmmdmcnt tovRuie.zsgb)(:;) in’
otihinationwithcRule F49(pandiRule
AG(&}(S)dsi;nt.endcd, ‘dlsmurage ithe,
Junficeessary Tetention‘of .rmlﬂtxp]e inde<’
i pendcnt m(penvntnm ‘and the.discov:.
!mymsts  associated w'lth*lu;tmgmultlple'
i ‘cumulative; .indcpcndcnt -cxPert.s AS wit-:
f‘nmsm."rhe ml:mmttee does ‘not. .mt.end .
' ‘.nnﬁ:h afige in the prmcnt,rule regarding’

i-specially retained ‘experts.

(5) Non-Party at Fault. [No
chanpe.]

{(c) Protective Orders, [No
change.]

(d) Sequence and Timing of
Discovery. [No change.)
(e} Supplementation of Re-
sponses. Excepl as provided in Rule
" "G.1%a party who has responded to a
~ quest for discovery that was complete
“when made is under no duty to supple-
ment the response to include informa-
tion thereafler acquired except as
follows:
{1) [No change.]
(2) [No change.)]
{3) [No change.)
(N Signing-el Discovery Re-
quests, Responses, and Objections
i and.Sanctions. S he-provisions-oi-Rule
+Ha)-applyto-overy request-fordiscow

me—g;-obj&m;—um
b The~court: shallrmsseﬁg !anrappmpnat.e-
},vsancuon mdud.mganyordcr,.u.nder Rule:

16(0) iagainst: anygpnnyorhtwrnty “who .
F 'has ungngedlnunreuonnble, groundless, .
llbusive, (] ._;_obstrucmonist bontkuct.

{Committee Comment

_¥rhisTRile- isiintendedicfoigivethe
[ mur;ihe n‘uthority 10 sanct.ion-nny party .
-or! attorney who'has.cngageddn*unma .
! sonable, gm\mdless, abuswe OF. obstmc-:
lonistvmnducL*Iths .mt,ended ‘to"allow .
1€.court ‘all ‘ol ‘the sanctions avmlable
ader Ru}e'lG(D '-Thc rule is specifically
- -mtandedho cxpressly.*gwe ‘tbc murt

+ authority to deal with partles and attor-
i neys .whose. unprofessional . and ,unres-,
! sonable conduct has resulted in an abuse’,
hof the;discovery process.

e JRULE 26
k Pmmpt blsplonl.re oflnformnuon,t

W s

g vt

]’(n)},u.DutyntokDisclose, :Scope.mf
‘Each"*pnﬁy\shall d.isc.loso,:in writingdo,
cvcwpthnr pnrtrv

Lt X :}'I'ho t‘m:tgal 'buls pft.hc c]ahno (o
i defcnse.*ln A.hc event of: muluple dnimn
;’roradefe 1.thetfadunl b asia’ formch.n
tclaim” or. del‘emc.

@) The; .leg'nl ‘theory” iipon “which -

l\ cach dum or. defcnse is bnsed pmwdmg.

‘where necessary for & reasonable under-

.-st.a.ndmg' of the, clnim or,defense,luu-
tmms of .Iegnl or-msc authomxes..

i (3)The': nemes, ~ addrcsses,‘ -snnd

i telephone,., numbcrs ‘of - any.,mtne;su
+whom the disclosing party expects to call
&t trial with.a designation of the subject_
: matters about which each witness might’
‘be called to testify,

(4) . The names and addresses of sl
persons whom the party believes: may
~have knowledge or information relevant .
#lo lhe events,d.rnnsad.wns, or. :occur
‘Tences ! thnt ‘gave-rise-to the'm:uon, n.nd
:the nature of, the knowledge or informa:;;
non eachsuch :individual is_ belicved to_

 POSSesS.

| (5) «The names and addresses of all

" persons:who - have. given i statements,

~whether.written or. recorded, signed or,
. unsigned,--and ;the}.custodian vof jthe
.,copics of those statements.
1(6),+The name-and address of cach :
';ierson whom _theidisclosing . party* ex:
“ipects 1o call as an’ mrpen witness at, trial,
3 lhcaub‘]ect matteron whlch the Expcrt. is,
-expected to; ‘testify/the substnnce,pf thc
l* facts and opinionsto wiuch,the expert, is:,
e:tpected ito itestify,.a summmy .of,:the
rgrounds for.each .oplmon.-.‘lhc quahﬁca-. ¥
puon.s wlithe’ witmm ‘and. t.he ;mme .nqgl
Lnddressof 1.he custodmn o[copicu ofanys
L reports pl}ynrod\by the cxpert.i
1(T)A "A mmpumtlon andx‘.he Fneasum
‘of damage a]]c'ged ]:yd.he d.lsr.loclng party..

and; the qﬂ cnt.ue.orﬁ‘tm!.ipagg):‘_. h:'.:_.
| swhichisuch teompiutationand.m N
Lare bnscd.r

P T

|(8)3pThe] existénce, sTocation,  custo-
|-dian; *and: sgeneml fdescnptmn) of ;an y,
{"tangible evidence: of relevant. documents
| that-the disclosing: party, plnns 1o, use,; at
Ltnal ‘and.felevant lnsuranee agrecmcnts y

LT W T2 TR PR A e ML

(9) A list of the documents or, in
. the, case. uf vo]ununous documcn%,ar)
; mformatlon,,a list,of . the categories of
»»documents, known ;by. a‘partyd.omnst
2 i-whether or nor. in’ thc pnrty 3 pos.scsslon
i custody or,.‘control and: whxch Lhatparty
l; bellevcs maygbc re]want 'tn t.}m .suchct
Ezmattcr -ol‘ thc acuon, mnd_,,:.hnse.v.hmh ‘

Sy -

LRl ey -

Lthe dmwcho[‘ndmmsnble :;.udencg and’
thc dato(u)  upon. w}uch Lhose jocmncnt.s
wil] ,bq made,-or.h nvc .J:J _pggl ,“‘;E‘?. z’aan-

kablc for j.nsped.mnmncklgop;,mg‘_;uy]zss
,good muse iy J;st.au;-d for{mo‘E rdomg-so,;a

,copyaof,cach .documcnt,hsted gshall}be
‘served with'the dlsdosurc. If producuon

i s -not -:m.nde, indicate’ -‘Lhe,.namc and
nddres ‘of i:the custodmnk,or the

,,_dow_ment..

! A party who pmducm documents for
{inspection shall produce, xhem ~as “they
are kept in the usual course of business.

.-Con;nﬁitt—ée Co.uim‘é':'lf

.This new addition to Lhc Tules is
intended to require cooperation between
counsel in the handling of civil litigation.
.. The .Committee has endeavored o sct
l'ort.h .those, m:ms ol r.lllfOl'm.BLlon ;and

b cvxdence “which’ ‘..5huuld .,bc \pmmpt.b

v d.lscloscd tmrly in the mursc of litigation
“in ordcr to_avoid, unnoocssary.nnd pro-

’ trnctod dascmrcry as.well-as to eacourage
-rearly evaluation, assessment and possible
disposition of the litigation between the
parties.

.The spirit of the rule mperhaps more

- important _ than . the . _precise. ' words
; chosen. It is the u::tcnt of the Comumittee
" that there be'a reasonable and fair dis-
l closure .of the items:set. fqrth -in" Rule
: 26.1; n.ud that the , disclosure {of that
1 mformatlon be:easonably prpmpr. The
2 mtcnt o['the Commitiee i Is to haw ¢ nmly
i dlscnvcred ml‘ormahon nxchanged with
f reasonnble promptnms nnd to‘prec]ude
[‘: thuse,at.t.orncyn and pmim awho inten.
i I.lonally withhold such ml'ormatmn rrom
; oﬂ‘cpng“it,&labe{gqmghe,mumc - of
i litigation.:
{I‘he Committeeo inally consu} cred

’mcludmg in, Rule 26 1_(&)(5) lhc rcquu-o-
ment rorJhc‘dxsdosum ,ot‘ cali” cases_in
which the cxpert.had tcshﬁed vmhln the
prior ﬁve (5) years.: The, Commmm

[,- recogmzed in its duhberatmns lhat infor-
mation as to such cases mlght bc.unpor-
tant in ‘certain types of htzgatuon and not

Ln others iOn> ba]ance, xt “wrds, dcc:ded

"'""I-‘ T Tmwyn LIS TV
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.that it would be burdemome to require,
Ethis. information in all-cases:
)7 Time for Dnsclosure.A Con-
inulng Jruty: )
(1) mc\pmles*‘s‘shall inake vthel
._d'fs“dosurc‘ﬁvquu-ed byvubd_msiun (a),as
.H‘ullﬁ‘ns’then‘possmlc Wi bm;!‘ortyr(m)f
Adays aferthefiling o(‘mnr%nswcr,to’the*
ﬁ:’ﬁlk‘iﬁi’.’iﬁl“él‘fgoodym 1 "'thcicouni
Iy EhoHen 'ﬁér;mng&f‘thls‘ﬁﬂmnm £
iféAsibledcountal shall oot otexchange
L%dosurm‘*‘othemsc}*‘the"dmdosurmi
, Sierved jasp mvidedr.b sRulels §
WUpon® &E}S‘E;E Vi "51'?;"?‘31:5&‘“ "dﬂfal
"nohm Yol '%iisdmurc{_all};)c_‘pmmpﬂyb
-'_ iled with" fho'court}

) “NThe )duty pF&E’iE" sibalvi
ﬁ;lan (6) $Hall ‘b e contmmng‘iluty,'(nnd
-cach "party*"ﬂmll -makc‘ynddnmnal“-or
ended disclosu.rm'awhcnc\rer ncw.épr'l
ifferent;; mformntlonq).sy""dlsmvcredf‘orﬁ
‘revealed'Such *a&mtmna]*or-amendcd!
Pidisclosiires shall ‘e’ servede'lthm"four
i. teen -(14)° —days after’ thefmformauon 15
k‘rwulea to or dmmvered 'py the’ dlsclos-ﬁ

ing "party;rbut in. no? ‘event tlater; ‘than’
P’ ‘sixty -(G0)~days’ bcfmje g.nal except by!
[ leave ol court.
(3)“‘-.‘A11 ¢disclosuie? ,4,sha]1 b mclude
m'ormntion ‘and dataiinithe’ -posstmsloml
{-custody atid control of: the"pam(zs As wclii
tag” thntuwhlch'-"mn'i‘ﬂ)EV 50 rtained,
“learned bor); ncqmmd qbymsonablgin-v
%*qmry and‘].uveshgahon.‘-"

 Comimittes Coiinent

}The: Commxtt.ee doesnnot 'intend .to’
i afTect: m‘nny way, -nnyhparty‘s nght‘:to
t umend -or move 'to amend ar supplement'
pleadmgs as 'pmvxdcd m ‘Ruile 15:
[(e) #¥:Exclusions SofiUndisclored:
Eﬂm dence."In ndd:tmu‘tw rany Cother!
54 c!.ion"J-&t.he u)urtmn_y.&-emplay,dthei
“obtirt shall exdude’ nt‘thﬂ}§1ny mdpnce

ofercd bylatparty thiabwarpot jtiniely;
btk o
by deave,pr-court:fo Wi
»and Boparty shall be pé 12
ine thatiparty’s L3, éts]
x‘:ut.her“than*those ldeutﬂ'c{f it
(”5315'(‘1 "sure IoTthe! lp&kl{y‘\ﬁ npponentsi

Exceptibylleavelol, col.\.rﬂﬁ-‘é nted Wipgniat

vshowiﬁ’g-of goad:caused
_}(d)'%TSlgned ¥ DiseToRir BULEe,. S FaCH
Edlsclosum‘- sha]l'*"be"inﬁaﬁé""m"i‘wntmg
unaerhath Ls:gned by the-par;l.x_malung‘

He'disdositre:

(e)?! ‘.Misleh‘ding FDisclosure tHAY
Viors 'who‘i'ma"kesrvﬂ:scloﬂ

Vet Y [RRYSITINRE LRI

B , :.. % u‘--_.lm I

f sure pumuant to this rule that the party
£ -or.attorney knew or should have known
 iwas inaccurate and thereby :msleads An.
opposing pnﬂy-to engage.in: ‘substantial .
mnnccmsaryhinvestlgntion or fdlscovery'fr *
\shill b ordered, byathc ‘court<tg Teim<,
bumc”the"o;:posingvparty for.the -cnst.-,
anluding: atto:'neys #feen of - such yun-::
.'necmsmy invmtigution ‘or dwcovery.nnd -
fﬁbc‘*subject vtokothieyappropriate”
-sn.nctlona asthe court. .’may -direct ¥ If'a
pnrtyfor:nttornq -Tnlls"l.o* comply ‘with’
?ythe*:pmmlona"ofqthh ;nﬁe,mhc Jcourt;.
Kuipon' riotiontor on Mt h e eourt’s own Aniti
Mtintiver s hallﬂ-makc"auch\orders wn.h
hreg‘ard to-such’ “conductyas. are’ just.“ -
tdudmg any ‘of ;thé *orders: providedin .
[*Rule’16(D.

Committoo-Commont

;" 'l;." nsentionally ';.'“"""9 Gr—mie

RULE 30.
Depositions
Upon Oral Examination

(a) When Depositions May Be
Token, ARer-scommencemoni—ol—-Lhe

FARér ‘eommenteien ol phewction i
“Tho? testmonymf-partws’o;an e{tf
Y withiesses expected to'be called ajﬁbc L
Emken' by depos;tmn"\xpon*‘oral ‘eXAminn

tion"No othcrdepositlons shn]l be t.a'.kcn*-
bexocpt upon: (1) agrcément of ull particss 4
(2) 'au'morderaof ‘thcwourt fnllbwmg&a o
olion demunstmﬂ iseror (3) 'a

[ TPEROCNPRRR ERpIrYY ... Lo “'«-.».-1 i la

: an order of the court following a Com.
: ‘prehensive Pretrial Conference pursuant
L to Rule 16.2.

{If the plmntifrseeks totake a dopoql-v. ’

ﬁtion prior-to “the cxplratlon 20f30, deys”

after: service’ “of the: sum.mons nnd-;:nm-=
rplaintrmpou anyu defendant«#orgscrv:ce
nhich*ds‘:mmplcted :.u.ndcr»Rule Ra(e),
‘lcavetof :murtt granted; "wﬂ.h ipr‘_wnhout .
‘notice Is 'mqulred except, thatlenveu; not~
tmquimd. (1) if a*defendsnt has scryed:a ;
mnotice o[‘*taklng depositmn or, othervnse
mught'discovery.or (2) i spocial notice is ;
venhspmwdedinsuhdmsnon"(b)@) o!'-.
Hlns irule;!, The ‘attetidarice ol swritnesses:
a'may,be mmpcﬂed by,subpocna;ns,_pro-u.
Lvided in‘Rule 45. [,
;’I‘hcrdcposnt:on of a personiconfined
, i prison’ may.be taken: on]y by-lenvc of.

[;court Foni-such #derms sasythe igourt.:

i preseribes.
{Committee Comment.

'Rule 30(s) is intended to rddress the

. problem- of  overuse of expensiveand
- unnecessary depositions. The rule, slong
. with Rule 26.1 and Rule 16,is interided

L to: cncourage -voluntary; disclosure’s of
rmformatlon between® thc;partlcs-nnd As -
{ further.,inwnded%mmqmmmtm:‘mml-,.
L mum consu]l.ation between tounsel’ ‘prior

w the getting of deposltmns.‘-Any party

!- may ‘tuke the xdeposmon-or- any;other
iparty,: mdudmg depositions takenunder
l-Rule 30(b)(6) and the deposition. .of any

; -disclosed -expert,” without ,ag-reement or
1leave ‘of icourt.; Any,other,—deposxtlans
qust bc takcn ‘exthcrcby.,ngreemcnt of
¢ the, parties,-upon motion.of the court, or

«pursuant to’an order.of the court follow-
¢inga Comprehensive Pretrial Conference
tunder Rule 16. Rcfusmg.toagrec to the>
Lt.a.km g-.of.m,msonable;.and dnucmsary
E::;msitmnmshould esub_]ed.moﬂgn;giw

ctiqniuniderRule 26(0)

(b) Notiee of Examination. [No
change.]

{1-7) {No change.]

{¢) Examination and Cross-
Examination; Record of Examina-
tion; Oath; Objections, Examination
and cross-examination of witnesses may
proceed as permitted at the trial under
the provisions of the Arizona Rules of
Evidence. The examination shall com.
mence at the time and place specified in
the notice or within thirty minutes
thereafter. And, unless otherwise stipu-
lated or ordered, will be continued on

£X 4-C
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successive days, oxccpt Saturdays,
Sundays and legal holidays, until
completed. Any party not present within
irty minutes following the time speci-

d in the notice of taking deposition
waives any objection that the deposition
was taken without that party's presence.
The oflicer before whom the deposition
{s to be taken shall put the witness en
Eugm oath and shall personally, or by
someone acting under the officer’s direc.
tion and in the ofTicer's presence, record

Lt St TR

Erasrtls

) hewitness nol):hymcal]'y
E '“‘t’a"fﬁﬁijomccr ‘thefore;
-d xtmn ;s‘to be. tnkcn:t.he o!l'lccr may
non%'t

=mth"‘*the;\slztme“foroe and’cfTect a5 if' the';
55 \?Jg_‘pb_ysncallyxprmcnt bcfom
) thc;]ﬂ,'lg;r, The testimony shall be taken
stenographically or recorded by any
other means ordered in accordance with
subdivision (b)) of this rule. Il re-
quested by one of the partles the testi-
jmony shaJ] be Lranscr:bcd. If the Le.su-
0. mony,ls tra.uscnbed, ‘the party notlcmg
! the dcposnuon or the party causing the
dcposn.mn tobe taken shal] be responsi-'
sblef gmbc_gost of the original transcript. ;
All objections made at the time of
% examination to the qualifications of
e officer taking the deposition, or to

the manner of taking it, or to the evi-
dence presented, or to the conduct of
any party, or any other objection to the
proceedings, shall be noted by the ofTicer
upon the deposition. Evidence objected
to shall be taken subject to the oh_;ec-
tions, h(; colm.shzm nsscss an'appropri-/
Kate! 5anctmnriuc1udmg any order. under’
Meﬁﬁﬂ'}, ugmnst a.ny party or attornc-y

oral examination, parties may serve
written questions in & sealed envelopeon
the party taking the deposition and the
party taking the deposition shall trans-
mit them to the officer, who shall pro-
pound them to the witness and record
the answers verbatim.
(o) SRR LD

Motion to Terminate or Limit

Ex o eve fae TNy -vnr]'
aminnt.mn.ﬁ!)cpos ons’ shﬁﬂ’bw el

?n:a.s‘ e ‘5,1'”]
,nn art: r
ESS

M n "
njof the, pm'.%}":a..

ot e el

the tcstlmon; of the witness. ‘,lfrtl;c '
: epsgmonlm }akcn%télcphomcﬂjymnd:

heicss plaoc the'witness under oath“

oslti tian;]

t upon motion and a showing of good
- cause. The court shell impose sanctions
. pursuant to Rule 26(f) for unreasonable
;; conduct.

At any time during the taking of the
deposition, on motion of a party or of
the deponent and upon a showing that
the examination is being conducted in
bad faith or in such manner as unrea-
sonably to anney, embarrass, or oppress
the deponent or party, the court in
which the action is pending or the court
in the county where the deposition is
being taken may order the officer con-
ducting the examination Lo cease forth-
with from taking the deposition, or may
limit the scope and manner of the taking
of the depesition as provided in Rule
26(c), If the order made terminates the
examination, it shall be resumed there-
alter only upon the order of the court in
which the action is pending. Upon de-
mand of the objecting party or deponent,
the taking of the deposition shall be
suspended for the time necessary Lo
make a motion for an order. The provi-
sions of Rule 37(a){4) apply to the award
of expenses incurred in relation to the
motion,

{(e¢) Submission to Witness;
Changes; Signing, [No chanje.]

{f) Cerlification and Filing by
Officer; Exhihits; Copies; Nolice of
Filing; Prescrvation of Notes and
Tapes of Depositions. [No change.)

(g) Failure to Attend or to

Serve Subpoena; Expenses, [No
change.]
(h) Depositions for Foreign

Jurisdiction. [No change.]
|Committee Comment,

BThli ule)dn mq}unctlon wlth'Rulc

[ 730(a).Js mwndcd tonddrc&q,thc ovcnusc '
p\of dcpomuun&Dcposmons saremrgsump-

tivelyilimited +to :four;(4), umum!:me,
,;Gommittee '\ho cv ,q‘.ﬂhalq
dcposntlom; wl;'ic 1 ‘cnnn&
; within’ ﬁhes—e,;‘);p;esuulptwe
_ '.resumptwe olumt.s Sbe,
ceer']cd,m on, stxpu]ntmn Jof Iy&%nsc].
Mg
‘*Co‘.ms_a iw Eo .re!'une 1o; ngrce,;mdc_ppsi-\
,Ln.mné’ wh ch masonably, nnd ,neqessanly'
{than,four (4)*]10 hvmay
2sul ) vmto ssnctmns pursuunt
-I,toxBu]e 26(0 'I'he murt,-upon “motion’;
goo cause'or as a part of the Com-
,prchenswegj(-etnal Conference pursuant.

ﬁtoéulmlﬁ(c 1),.may prmcsjbe the 'timc

1
a
i
I

.- limits, - The Committee intends that
‘there be prol"cssmnnl ,cooperation be-
‘tween “oounscl in rcg:ﬂatmg the neces-

Jsary length and.scope of. depositions.

RULE 32.
Use of Depositions in
Court Procecdings

(a) Use of Depositions. [No
change.]
(b) ObjectionstoAdmissibility.

[No change.}

(c¢) [Deleted] [No chanpe.]

(d) Effect of Errors and Irregu.
larities in Depositions.

(1) As to Notice. [No change.)

{2) As to Disqualification of
Officer. [No change.)

{(3) As ta Taking of Deposition,

(A) [No change.}

(B) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in the
oath or affirmation, or in the conduct of
parties, and crrors of any kind whick

might be obviated, removed, or cured i

promptly presented, arc waived unless
scasonable objection thereto is made at
the taking of the deposition.

(C) Objections
written questions submitted under Rule
31 are waived unless served in writing
upon the party propounding them within
the time aliowed for serving the succecd.
ing cross or other questions and within
5 days alter service of the last questions
aythorized.

n(D),.ObJecuuus uo ’,the form of the

- quesuon or responsiveriess of the answer

I

} ] the

shall bc concise and not sugyest answers
' Witnesses and shall not be general

[ in, nature hut&:nust apecl!}"thc defect in
¥

-the’ nformmf t.he ‘qucsuon Igrianswer sa

(f “that\q.hc defect,uf anj,.mlght be obvi-

'q'emoved;nr cured.,Argumcnt.atn e
ihteription AT AL pbgited

fomm mitbecLomment
The relianges: in2Rle 132(d)(3) are

,.ngaln*s:ln;cndedﬁto 'jﬂ‘cﬂpct ithe .strong

mmmmendatmmuf—thm(}cmnmtec ‘that

& pmf esrtmnal mnﬁuct gn‘ihc part of coun-
r " sel .cngnged m::.hc dcppsxtwn 'pmcess is

mandated. The mtentofthls mleis Lhat

F-absent*m'-stlplﬂatmn ¥to:the -contrary,

g

‘objections. at- dc'pos:tmns will be limited
to x_those,-nmxtters amvolvmg privilege

-~
f:—"

to the form of

Py



agmnst r.hsclosu.rc of’ mfurmatlon or to
+the form of, thc qucsuon or answer., II'
fthc qucsuon or amswer nrc such ﬂ_:at a'
rcphrasmg of - ,Fllhﬂf‘ wnuld mnkc nn
ob,]cctlpn to the,l‘urm ‘of,; ‘the qucst on
L npproprial.c catt tngl,'.thgntl.hg gpponcn
‘rr.he mdenoc is required to makc.that",
‘ob, nEt deposition And & cdfy what '
'isjlif:ﬁwropnnt;";ggéxd}n t.;:gf,[own’ﬁ ol‘
MhQ Gucstion oF AUEWoT Ry u!e 32(d)@)D)’
,wa?’\ﬁ“o?iﬁu;ﬁ‘dcd‘m“be Jnl] mcl{x"swe of
thc conduct pt dcposltmms wl:uch oould
‘lmd isanct‘mns undcrlag“ G(D,\,By ¢
way or (ﬁm'mplcx:,\oontmuu*us'unwman éd’
mnfercnm, bc?wccn‘?.cnﬁ'ﬁéel and«-thc
dcpoucﬁt followmg the- propoundmg of
quesuoms and‘pnor to'the’ answer, could’
.8l50, bctthcﬂuna o['}conduct proscnbcd.
| by, Ride 82(Q)(3)(Dyaad Kuie 26(0.
(4) As Lo Compleuon and
Return of Deposition. [No change.}

RULE 33.
Interrogntories to Parties.
[No change.)

(a) Availability; Procedures for
Use. Any parly may secrve upon any
other party wrilten interrogatories to be
answered by the party served or, il the
party served is a public or private corpe-
ration or a partnership or association or
governmental agency, by any officer or
agent, who shall furnish such informa-
tion as is available to the party. Interrog-
atories may, without leave of court, be
served upon the plaintifT after com-
mencement of the action and upon any
other party with or after service of the
summons and complaint upon that
party.

Each interropatory shall be answered
separately and fully in writing under
oath, unless it is objected to, in which
cvent the reasons for objection shall be

~ stated in licu of an answer. The answers
are to be signed by the person making
them, and the objections sipned by the
attorney making them. The party upon
whom the interrogatories have been
served shall serve a copy of the answers,
and objections if any, within 30[40 days
after service of the interrogatories, ex-
cept that a defendant may scrve answers
or objections within 45 |60 days aflter
service of the summons and complaint
upon that defendant. The court may
allow a shorter or longer time. The party
submitting the interrogatories may move
for an order under Rule 37(a) with re-

spect to any objection to or failure to
answer an interrogatory.

(b) Scepe; Use at Trial.
change.}

{¢) Optionto Produce Business
Records, [No change.]

[No

JRULE33:1"

[ “Non-Unliform: Inumgatorlos‘ el

fLimitations; Procedure;

. @) -‘Presurnptlvc' FLimitatl "ris"“1
FExccpt s provided® in ,f.htse 'Rulos,‘:a
party shall‘not serve’ morc thanfﬂﬂ.cc .
L(IJ) *non umform mtcmg‘a&opps upon
any: other party Any subpnrts will’ bc
eonmdcrcd as separatc ml.cmgatonts.

v A(b), Stipu]ntions to’ Sm-ve Addi-’
( tlonalNon-UniromInterrogntories.
If 8 party believes that good cause exists:
, for the rervie of more than'fiftecy "'(15)
‘'non‘uniform - mtcm}g'ntones upon nny
" other party, that party shall consult'with'
“the-party upon-whom .the 'additional
non-uniform mtcrrogatones “would be’
‘served and attempt to sccure a written
stipulation as to the number of addi-
tional non-uniform intcrropatorics that
may be scrved.

(e} Leave of «Court»to Serve
~Additional Non-Unif orm Interroga-

' tories, If ¥ st:pulahon pcmuttmg‘l.he
»service of additional non-uniform inter. .

- rogatorics is not secired,’a pnrty “desir-
ing ‘to" serve - additional ¥non-uniform

. interrogatories may . do 50 on]y by;leave

of court. Upon 'wrilten :motlon or .npph-
: cation showing good musc !.hcrc!"or, the
: court :in- its™ dlsu'cuonJmay ‘frant’to a
party lcave toserve a rcasonablc number
. of additional non-umformmt.crrcgatoncs
- upon any other party, _'I‘he party scelung
Icavc (1o serve. additional ; non-umform
mtcrrogaloncs shall have’ the burden of,
cstnb'lmhing that thc hsum prqscnlcd in
, the action warrat’ “the scmcﬁ of ! addi-"
rnona] =non umrom,a -mtx.'rrbg : -

: mg'atOriu e ‘s a}nore-practlcal :’or .]css
f‘hurdensome mct’ﬁpd ‘of fﬁbt.mnmg Al.hc
r ml‘ormntmn sought, 0T ether d cause.
i theml'or. No such mutlon or"Ppphcahon
,{ may be heard or. consldcred by .the court’
‘unless nmnmpamed by. the. 'pmposod
“additional" non-um!‘orm f mlcrmgawnes
! to be’ served. ‘and’ by the ccruﬁmtmn of
| counsel requ.u-ed hy Rule” IV(g) of thc
Um!‘orm ‘Rules ‘of | Practice "of the
Supcnor Court, The proposed additional
[ non-um[‘urm intermgat.onts shall ‘only

‘be attached to the judge's copy of the
:motion and the copy served on opposing
Fparties.

[Commlttee Comment

1t {8 the Commitfee's belief that with
[the imandatory™ disclosure under “Rule
8.1 nnd;-\the'ndditlon‘vcf tho¥rovised
unl!‘orm Lntcrrog'nwrics*‘for pcrsonn}
miuryand wrongful death: cascs, the vast
mq]ority ‘of civil cases’can be adequatcly
dzscovered through ‘the use’of availabie
Funiform" mtcn'ogamncs Zand’the “sddi-
flxonal 15 ‘"non—umform ‘interropatories
kallowed by the rile"As' is the case ‘with
[_deposmons u.nder Rulé 30(a) ir Lhcm is
‘A ‘rcasonnblc‘nccd for addjtlonal ‘nion-
Hubiform mtcrrogabonv_«; ‘they "may be
tobt.amed by’ stlpulatmn ‘of counsel or by
imouon"to ‘the'‘court<on . showmg of
jgood catse. Refusmg 1o agree to-addi-
'tional non-uniformi interrogatories which
.are reasonable . and necessary should
“subject counsel to sanctions under Rule
26(D.

RULE 34,
Production of Documents and
Things and Entry Upon Land for
Inspection and Other Purposes

(a) Scope. [No changc]
(b) Procedure and Limitations.

k'mg—&he—inspmian-and_]wf BRRRg

H‘hc rcque-_f,t ‘shall sct forth'the items
" jto be mspectcd eitherhy individual:item
.or hy 5pecxﬁc mtegory, and dcscnbc ‘each
1tcm -and spccxﬂc mtogor_y with’ rcason
bable parhuulanty Themqucstﬁhall not,'
w1thout. *‘lcave of‘ ,.court, mdude _morc

manner of ‘Taking” the Lnspec*ton “and
,perrurmmg the related acts.

The party upon whom the request is
setved shall serve a written response

= /,{__
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within 30 days after the service of the
request, cxeept thal a dcfendant may
serve a response within 45 days after

rvice of the summons and complaint

on that defendant. The court may
allow a shorter or longer time. The
response shall state, with respect to each
iterm or category, that inspection and
related activitics will be permitted as
requested, unless the request is objected
to, in which event the reasons for objec-
tion shall be stated. Il objection is made
to part of an item or category, the part
shall be specified. The party submitting
the request may move for an order
under Rule 37(a) with respect to any
objection to or other failure to respond
te the request or any part thereof, or
any failure to permit inspection as
requested,

A party who praduces documents for
inspection shall produce them as they
are kept in the usual course of business
or shall organize and label them to cor-
respond with the categories in the
request.

(¢) Persons Not Parties,
change.]

[Ne

RULE 36.
Requests for Admission

(a) HRequest for Admission. [No
change.)

_J(b) srProcéduré. Each .requst. shall
lfoontaln ron]y Onc&faci:ui] ,mntter-qr. re-¢
i quest for; genmncnma, of:all. docufnents i

rmtcgo cs'of ] dgcg:iggnm.‘ﬁach\pmy 3
[wnhout eave ol court;ahall-be entitled;

t.o,sub:ml. no -more «Lhnn\'tcu .&10) re-

‘ quest.s dn w.a.n;r:u ccpt‘ufpon' t‘(l) !

P agmcmcnt of all.pn:}u:s'}(g 4}“,,«‘9’94?' .2,!'
fthe: éourtﬂfol]owmg s gmation; demont!
rstmtmg good musc,'ior {3).nn ordcrao[‘t‘-.

'the icourt? followin 1) »Compmhcn-;we
L Pretrial vConIcrencc —pumanhto Jlu]c
L.‘IB.Z.'Any mwrrog'at.oriea ‘nmumpanymg
¥ requesls shall be dgemcd i.ntcrmgntoncs
i'under Rule, 33.14

(c} EffecLofAdmission, [Renum-
bered ~ No change.]

RULE 43,
Witnesses, Evidence

(a) Definition of Witness. [No
change.]

(b) Affirmationin Licu of Oath,
[No chanpe.}

{¢} Interpreters, [No change.]

(d}) Limitation on Examination

of Witness; Exception. [No chanpce)

(e) {[Deleted], [No changel

(N Form and Admissibility of

Evidence. [No change.]

&) t:;r}:l\'lfult-ap']tzn"'E!tpex't.s’“'l’h'e' Court
['.ahall pot:'pcrrml. opuﬂon evidence, oh'the
Epamé:ssue from morc}hnn one mdcpcn-.

dcnt‘ w1t.nms"',pcr Ssldc &cxccpl supon ‘a
lshowmg of goodc musc

(h) [Deleled} [NU change.]

(1) Ewvidence on Motions. [No

change.]

(i) [Menumbered]. [No change]

{k) Preservation of Court Re-

porters’ Noles of Court Proceedings.
[No change.]

iCommittee Comment,

:See the Committee Comment to Rule
" 16(c)(3) and Rule 26(b)(4).

[UNIFORM RUL‘ES,;OI‘-PRACTICE OF.

tSUPERIOR COUR'P OF ;AARIZONA

RULE VLA
[I_t!aﬁ'datmy‘Scttlement
nferences

ﬂm(an"'ﬂntmy Sctilement Con-
,fero%ccs"fﬂbjectwes ‘Except” as'to
}owt.r coun nppeals ‘and 'Ciises .sub_]ect to
Eﬁéso

'il.(l'hlu‘ﬂ!.‘lo-n J'nnder lA.R..S..
5 y"u:hon g m";“whlch"‘
11’1

My

v dvcrttﬁcn}g ul‘:eadmsss
uriat LN Tequestiof,any

lld F-l"'w"e ;:L.‘vJ)
t,sspf.n.,,f +go0d - cause |

.D* .
he parties, ﬁ.:c gtwrncys
”11‘ "n'i;' ropriater ?cﬂr'é-"T
h cp nmé’ﬁ'ﬁthoﬂt}'
atp;c:thcr A crson
nq. P"' s maephf.;e:
R E
ronlerences belore L’
: S?E'iil’d‘ﬁ‘dli'faﬂﬁ‘é‘s&bﬁéi'%ntiy-
_ théwise ordercd! by the: cotirt; .
: hre umf.?.'ffor setﬂcment conl‘crcnces

sha‘]‘..l}{»: tma“ae Hgt. later ‘than’ 60 days

or;ta,trial;
y 4G
At any tine; oh'motionof 2 party, or
iLlﬂJ;ﬂﬂ\u ‘mm‘-&?\hm_a“.

RO il Lo T T 2

', on’ its own motion, J'T’i."nc court may sche'd-:_

“ule sctt.lemcut confemnce 'pun;uant to”
*'Rule 16, !'Rulcs of';(}wﬂ"l’rocedure. The,

¢ ‘provisionsof sub-pmgrap'hs by and (c)
*'of this'ruld ¢hall ‘llpply to'sich pre-trial”
| settlement conferences,!

1(b)" schedulmg‘* ﬂﬁdjrsannmg

¥ “The. ﬁrt ‘shall’ cntcr‘a sc]:cdulmg ordcr
[ thit ‘scts ihe date for: ‘thc lmnTcmncc, 8

dcadhneforfurnmﬁmgmcmorandn, a‘nd
o_t‘hc_r matiers appropnftz,:iﬁ"thé‘ﬁciréu‘ﬁ‘a-‘
“Slamcps ofthci?s?'g'r{nscﬂcduj "hal\l: not ;!
ch'é‘mo?hﬁcd"r ”p hysicave of A
I,. IN ,-l.e.n".-.u.u.n.

_&z'pnn A" sh@_wgn s

(c)ﬂ'Sq'tt]etncnt_yfduonforence
"Mé‘mbrnndn:‘E t5ar w'h:i'llihrn ish*
‘am uy ey e
i ; emoran d I

*nt’ﬁe"ﬂlcd with
ithg; cmk of Court Jﬁ't" "'hall‘fumlsh '
'the :!:ncmnrnna ‘seaied 'Ipc'dmsmn :
assignéd“t.o ‘the cas U"Em‘.h ‘mhemoranda”
shall addm the fo‘liuwiﬁ’g-‘ '

1 Lia general’. descnptlon of:the

‘ imf mht;lnimwstdt, “and the positions.
v ba Sl AL L i L]

R T

. ol' each” 'party with respcct to vach issuc;
'2..‘-" 2 gencm] desmphon of the
“evidence Ahat’ Wlﬂ be pmscuted by each
! side” w:th rcspcct ta each’ issuc;
13,548 summmy “of the settlement
negouatlons ‘“that “%have " previously
og:curred

. AN "assessment by cach'party of
rthc anuc:pated resul!, if the mattcr did
rprocced ﬁ.ovtnal “and

5.* *imS? Lhcr""’in!'ormutloxr"each
[p:'u-ty* belicv T‘Wlll"'be “helpful_to”the
1scu‘lcmcnl. pmccss.

d. Discrelion“'to"Trnnsfﬂr‘"I‘he
"court, upoﬁ"lts owil 'motltm. or uyion the
motiun“or-.a party mny “transfer” the
scttlcment cohrerence ta* nnot'hﬂr “divl-

sion‘of the' r.:ourt, wn]ling to mnduct the
sgtt.loment eonfcrence
J€* Sanctions. T'hc “provisions ‘of
I Rule ' 16(0 conccrnlng 'sanctions shall
,app]y to’ n mnferencc provided for by
! this rule”

’ LAV P DY- My
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POZZI WILSDON ATCHISON O'LEARY

DONALD ATCHISON
LAWRENCE BARONMN
DANIEL €, DIIUBA
DOLORES EMPEY
NELSON R. HALL
DAVID A, HYTOWITT
JEFFREY 5. MUTNICK
ROBERT J, NEUBERGER
DAN O'LEARY
STEPHEN V. PIUCC!
FRANK POZZ|

PETER W. PRESTON
RICHARD S, SPRINGER
JOHM §, STONE

KEITH E. TICHENOR
ROBERT K. UDZIELA
DONALD R. WILSON

ATTORNEYS AT LAW
141w FLOOR STANDARD PLAZA
1100 S.W. SIXTH AVENUE
PORTLAND, OREGON 37204

TELEPHONE ¢503) 228.3232
FAX (5031 274.949%7
OAEGON Wars ¥ 1.800.492.2122

May 6, 1991

Professor Fredric R. Merrill

Executive Director

Council on Court Procedures
University of Oregon School of Law

Eugene, OR 57403-1221

RE: Council on Court Procedures

Dear Fred:

& CONBOY

OF Coumnsty
WM. A. GALBREATH
HENRY KANTOR

RAYMOND J. CONBOY
(t930.1988 )

PHILIP A, LEVIN
1 1928.1967)

As a new matter to be considered at the next meeting of
the Council, whenever that is, we should take a look at

Marcoulier v, Umsted,

105 Or. App. 260 (1991), from which a

petition for review has been filed but not yet ruled on as far
as I know. The court held that ORCP 19B does not reguire that

pleaded affirmatively.

consider explicitly overruling Marcoulier.

the defenses of mitigation and avoidable consequences be

Assuming review is denied or the Court
of Appeals is affirmed, that seems inconsistent with what I
have understood the intent of the Council to be regarding the
pPleading of affirmative defenses, so I think the Council should

It would be helpful

to have your thoughts on this at whatever meeting this matter

gets raised.

HK:1lb

Very truly yours,

Henry Kantor

cc: Mr. Ronald L. Marceau

Exhibi+ 17



JUN 2 7 1991

KAHN & KAHN, P.C.

ATTORNEYS AT LAW
1020 TayLOR BUILDING
SuITE B0OO
1020 5.W. TAYLOR STREET
-Ganry L. Kann PorTLAND, OREGON 97205-2583 TeLrrHONE
STEVEN A. KanN {503) 227.41FR

June 25, 1991

Mr. Ronald L. Marceau

Chair, Council on Court Prccedures
1201 N. W. wWall St., Suite 300
Bend, Oregon 97701

Re: Mitigation of Damages as Affirmative Defense
Marcoulier v, Umsted, 105 Or.App. 260 (1991)

Dear Ron:

In my opinion, the Council on Court Procedures should
consider a rule that would require the pleading of a mitigation
of damage claim. In Marcoulier v. Umsted, 105 Or.App. 260
{1991), the Court heolds that although the Defendant has the
burden of proof regarding mitigation of damages, it need not be
pleaded as an affirmative defense. I do not believe this is a
step in the right direction for "notice pleading.”

I learned of this ruling while doing some research in a
case where the Defendant had pleaded that the Plaintiff was at
fault for a bike/truck collision in not wearing a bike helmet. I
moved to strike the defense on the grounds that if such evidence
was admissible at all, it would only be admissible on the issue
of mitigation of damages. Quite frankly, I do not believe it
should be admissible at all. 1In any event, the Court ruled that
the Motion to strike the defense would be allowed, but indicated
that the Defendant could prove that Plaintiff falled to wear a
bike helmet in mitigation of damages {f they had evidence to
support such a claim. However, the Court specifically ruled on
the basis of Marcoulier that the Defendant would not be required
to plead the defense in mitigation of damages.

Think of the consequences of such a ruling. 1In my case,
the Defendant could have filed a general denial and at the time
of trial showed up with a biomedical/engineer expert to prove
that if the Plaintiff would have been wearing a bike helmet, his
damages would have been lessened, etc. According to Marcoulier
v. Umsted, such a claim.could have been made without any notice
ﬁEVTﬁE"EEén given to the Plaintiff about the Defendant's
intention to put on such evidence.

5(/)129/7'“ /3



Mr. Ronald L. Marceau
June 25, 1991
Page 2

There are many other examples I could clte where such an
fambush”®” could occur. It seems to me that the better rule would
require the Defendant to plead affirmatively a mitigation of
damages defense,

Very truly yours,

By 2.

Garry If. Kahn
GLK:de
cc: Mr. Henry Kantor

Vice=Chair, Council on
Court Procedures

£X /8 _ 2
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~Cigection 19B does not change the existing burden of plead-

e

Cite a3 105 Or App 260 (1991) 265

Pijjg;" although some “specific affirmative defenses which do
not appear in the federal rule but which are the subject of
Oregon cases are included.” Merrill, Oregon Rules of Civil
Procedure: 1990 Handbook 57. ORCP 19B does not affect the
holdings in Zimmerman and Blair, and the trial judge erred by
excluding the evidence on the ground that he did.?

As part of their second assignment, appellants also
contend that the court erred by denying their motion for a

- directed verdict, made on the ground that Umsted's proof of

damages failed because there was no evidence of mitigation.
Asthe cases on which appellants rely make clear, Umsted had
no burden of proof on mitigation. Hence, no directed verdict

‘should have been allowed against him on the ground that he

did not prove mitigation.

, In the same assignment, appellants also attempt to
challenge the court’s refusal to give an instruction on avoid-
ance of damages. Any such error in the jury instructions is
intertwined with the error in excluding the evidence and will
be curable on remand in the trial court. The Supreme Court's
instructions in its remand to us do not affect the portions of
our earlier opinion relating to the other assignments of error,

and we adhere to them.

Appellants argue that, because the error on the miti-
gation question goes to all of Umsted’s compensatory
damages, a remand on all issues is necessary. They are not
correct, In the first place, we have affirmed the judgment for
Umsted in the partnership dissolution proceeding, and it is
not affected by our present disposition of the third-party
claim. On that claim, Umsted was awarded $100,000 damages
for lost future income and profits and $25,000 in punitive
damages. The mitigation/avoidable consequences defense can
relate directly only to the compensatory damages. Appellants
argue that the punitive damages award cannot stand in the
absence of an award of compensatory damages. Umsted takes
the opposite view, relying on Goodale v. Lachowski, 97 Or App
158, 775 P2d 888 (1989). We held there that proof of actual
harm, even in the absence of an award of actual damages, is

* No subatantive legal questions concerning the defenses are befors s, snd we -

" -ply ng answers to any that might arlse on remand, 5(4/.6 /7 .
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5200 S.W. Meadows Road, PO. Box 1689, Lake Oswego, Oregon 97035-0889
(503) 620-0222 or WATS 1-800-452-8200, FAX: (503) 684-1366

May 21, 1991 -

Fredrlo R. Merrill

Council on Court Procedures
University of Oregon School of Law
Eugene, OR 97403

Dear Prof, Merrill:

Bob Oleson of the OSB'a Publio Affairs program has asked me to forward a
copy of the enclosed material. The Bar's Lawyer Referral Commlttes is

proposing, as suggested in the attached letter, that ORCP 7C(3) be amended to
read as follows:

If you have questions, you should see an attorney
immediately. If you need_assistance in finding an
attorney, you may contaot the Oregon State Bar's
Referral and Information_Service at (503) 684-3763 or

(800) 452-7636.

Addition of the underlined language would provide individuals served
with process with timely and practical information. The 0SB's Referral and
Information Service provides refarrals not only to panel members of the Lawyer
Referral Service, but also to appropriate sources of free legal help (legal
aid and pro bono programs) in the caller's geographic area.

I would appreciate any comments you or the Council may have on this

proposal. Please feel free to contact me at extension 323 at the Oregon State
Bar Center,

Sincerely,

7774

Ann Bartsoh
Director of Member Services

AB:ab
LT} Bob Oleson
Lawyer Referral Committee

EXA/é/?" 20
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DAVIS WRIGHT TREMAINE

Law Ornces
. 2300 FIRsT INTERSTATE TOWER « 1300 SW Firmt AveNue » PORTLAND, OR 972015682
(503) 241-2300

DUANE A. DOSWORTH

April 10, 1991

Ms. Ann Bartsch
Oregon State Bar

P.0. Box 1689

Lake Oswego, OR 97035

Dear Ann:

| telephone numbers. What do you think?

Very truly yours,

O S
Duane A. Bosworth
DAB:lla

Enc.

cc: Pro Bono Commjttee Members
tn:\dab\probono\Bartechl.ltr]

Fax: (50)) 778-5299 - TrLEx 185224
ANCHORAGE, ALASKA « BELLEVUE, WASHINGTON « BoiSE, [DAHO « Los ANGELES, CAUFORNIA
RiCHLAND, WASHINGTON « SEATTLE, WASHINGTON « WasuineTon, D.C.

I recently came across this very interesting language in

a New Jersey summens. This would be an excellent project,
opinion, for both the Pro Bono Committee and the Lawyer Referral
Committee. I think ORCP 7C(3) should be changed from its

. inadequate "If you have questions, you should see an attorney
immediately." I am sure there are many poor or unsophisticated
defendants who simply throw up their hands at that great bit of
advice, and who could really use, at that very point,

in my

some

EX 2o 2



Attorney(s): JOHN M. MAROWSKI, ESQULRE
Office Address & Tel. No.: 407 White Horse Pike, Oaklyn, New Jersey 08107

~ CN-971, Trenton, New Jersey 08625, in accordance with the rules of civil practice and procedure.
An individual who 1s unable to obtain en attorney may communicate with the New Jersey State l

Attorney(s) for Plaintiff(s) (609) 858-0355
Plaintiff (s) SUPERIOR COURT
OF NEW JERSEY
ACE PALLET CORPORATION
LAW DIVISION

GLOUCESTER COUNTY
vs.

Defendant(s) - Docket No. 1-001630-90
DIAL~A-TRUCK INC., et al
CIVIL ACTION (_
Summons &

The State of Petw Jecsep, to the Fhobe Pamed Mefendant(s): Ddial-A-Truck,Inc. and DAT
Services, Inc. .

YOU ARE HEREBY SUMMONED in a Civil Action 1n the Superior Court of New Jersey, instituted by
the above named plaintiff(s), and required to serve upon the attorney(s) for the-plaintiff(s), whose name
and offce address appears above, an answer to the annexed complaint wthin (35 £# days afler the
service of the summons and complaint upon you, exclusive of the day of service If you fail to answer,
Judgment by default may be rendered against you for the relief demanded in the complaint. You shall
promptly file your answer and proof of service thereof in duplicate with the Clerk of the Superior Court,

Bar Association by calling toll free 800-792-8315 (within New Jersey) or 609-394-1101 (from out of state).
You may also communicate with a Lawyer Referral Service or, if you cannot ajj'ord to pay an attorney, call a
Legal Services Office. The phone numbers for the county in whick'this action is pending are: Lawyer Referral

Service , Llegal Services Office A
reside in New Jersey may also call t}mr county La,wyerR eferral [Servic 7 _ / :

or Legal Services Office
W/
M. MAYSON fk of the Superior Court C

. Persons who

Dated: June 29, 19 90

* Name of defendant to be served: Dial-A-Truck, Inc. and DAT Services// Inc.

Address for service: 33 N.E. Middlefield Road, Portland, Orego
' EX D¢ 3




Law OFFICES OF

COONEY, MOSCATO & CREW

A PRGFESSIONAL CORPORATION

. GEORGE J GRESODEZR
Ramk £ DAY 1515 SW FIFTH AVENUE, SUITE 920 NP U
AlLAaN R BECH L= = _
BMEUCE L BYERLY PORTLAND, OREGON D7201 FRANK A MOSCATO
=] 2T PERWIN=T
THOMAS E COONEY FAX ISO3) 224-67a0 . OBEQ 5. B s
THOMAS M. COONEY DEBOmBAM L. SATUE
h -4
MICHAEL D. CREW TELEPHONE I503) 224-7600 OTTO B, SKOErL, 11
JEFFREY & EOEN"
CONNIE K. ELRKINS OF counseL
JOHN G, MocLAUDGHL 'Y
an e
May 22, 1991 LEONARD B DURO
‘ALSO MEMBES
WASHINGTYON SADR
' PLALSD MEMBER
1 NEW YOPRR pan
Mr. Ronald Marceau, Chair

Council on Court Procedure

University of Oregon
School of lLaw

Eugene, Oregon 97403

RE: Bifurcation
Dear Ron:

ORCP 53 B. allows for bifurcation of trials. It has been
apparent to me that in legal malpractice cases where the doctrine
of a case within a case is involved, bifurcation would be the ideal
way of fairly determining whether or not there was any underlying
liability in the primary case, and also of shortening the trials
and cutting down some of the expense. I would therefore propose in
legal malpractice cases involving the case within a case doctrine,
that upon application of the defendant, the issues in the underly-

ing case shall be bifurcated from the issues involving the legal
malpractice. '

Sincerely,

COONEY, MOSCATO & CREW, P.C.

- .
( \_“f‘\‘,'\
Thomas E. Cooney
TEC/alw

EEXA Z/?" 2/



THE SUPREME COURT
Edwin J, Peterson
Chief Juslice

1163 State Street
Salem, Oregon 97310
Telephone 378-6026

FAX (503) 373-7536

July 29, 1991

Fredric R. Merrill
School of Law
University of Oregon
Eugene OR 97403

William A. Gaylord, Chair

Uniform Trial Court Rules Committee
Gaylord & Eyerman

1400 SW Montgomery Street

Pertland OR 97201

Re: Filing in court requests to disclose, notices of deposition,
depositions, requests for admissions

_ I enclose two memoranda prepared by my clerk. I asked
my clerk to do this research following receipt of a letter from
David L. Jensen of Eugene. A copy of his letter also is
enclosed.

When I was practicing law, I came to the conclusion
that it was not necessary to file most depositions,
interrogatories, requests for production, requests for documents,
and requests for admissions. Perhaps we should have such a rule
in Oregon.

I submit these materials to you for whatever action you
wish to take.

Very truly yours,

—

Edwin J. Peterson
Chief Justice

EJP:ksb
Enclesures

cec w/encls: David L. Jensen
cc: Colleen O'Brien
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MEMORANDUM

TO: JUDGE PETERSON
FROM: COLLEEN
DATE: /11781

RE: BUDGET SUGGESTIONS; Trial Court Record

o - — . T — — S VL S A N e D A e AN D T S S A A L S S L A S - T - ———

You inquired whether documents, such as notice of
depositions, request to produce, or reguest to admit, must be
filed. A review of the ORS, ORCP and UTCR leads to the

conclusion of yes and no.

The Trial Court File - ORS 18.335

A copy of ORS 18.335 is attached. The list of
documents that must be kept by the clerk is not comprehensive.
Included in the list of documents are "original-documents" filed
with the court. "Original documents" are definedlas (1} summons
and proof of servige, (2) pleadings, (3) moticons, (4) affidavits,
(5) depositions, (6) stipulations, and (7) orders. This list is
not inclusive.

To determine what documents are "original documents"
that must be filed, the individual statutes must be consulted.

My examination of the statutes was fairly thorough and resulted

in the following.

Summong - ORCP 7
ORCP 7 F(l) requires the return of the summons to the

1
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clerk along with proof of service or mailing. Although
subsection (1) uses the word "return" rather than "file," fhe two
appear to be synonymous given ORCP 7 F{4) ("If summons has been
properly served, failure to make or file a proper proof of

service shall not affect the validity of the service").

Request to Disclose - ORCP 36 B(2)(b)

Interestingly, with regard to disclosure of insurance
agreements or policies, the rules provide that such disclosure
"shall be performed as soon as practicable following the filing

of the complaint and the request to disclose." (Emphasis added.)

It is unclear whether "filing" modifies both "the complaint" and
"the request to disclose."

Because nowhere else in the ORCPs is it mentioned that
the request to disclose must be filed with the court, I read this
language as requiring disclosure soon after two events occur --
(a) the filing of the complaint and (b) a reguest for disclosure
is made. Thus, the record need not contain requests for

disclosures.,

Depositions
Notice of deposition - ORCP 39 C(5):
Notice to the party deponent must be accomplished in
the same manner as are regquests for documents (ORCP 43).
Neither ORCP 43 or ORCP 39 expressly reguires that the

‘notices be filed with the court clerk. Thus, the record
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need not contain notices of deposition.

Notice of deposition upon written gquestions - ORCP 40 B

A copy of the notice and all questions served shall be
delivered to the designated officer. The officer shall be
responsible for filing the notice and questions "in the
manner provided by Rule 39 D, F, and G. ORCP 39 G regquires
filing only upon request of a party. Thus, the record must 
contain the notice of deposition upon written questions only

if a party so requests.

Transcript of deposition - ORCP 39 G

The transcript or recording of the deposition shall be
filed with the court where the action is pending on request
of any party. Thus, the record must contain the deposition

if a party so regquests.

Perpetuate testimony -~ ORCP 37 A(l) and 37 D

A person may file a petition with the court if they
desire to perpetuate testimony or to obtain discovery to
perpetuate evidence. (ORCP 37 A(l)). 1If such petition is
filed, any deposition taken under the rule shall be filed
with the court where the petition is filed or the motion is
made. Thus, the record must contain depositions taken to

"perpetuate testimony."
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Request for Admission - ORCP 45

There is no express requirement that requests for
admissions be filed with the court. However, ORCP 45 F,
pertaining to the number of requests for admissions that a party
may serve on an adverse party, states that the maximum number of
30 may not be exceeded "unless the court otherwise orders for
good cause shown after the proposed additional requests have been
filed." Thus, the record need not contain the first 30 requests
for admission. If the number of requests exceeds the maximum,
however all previous requests should be filed so the judge can

determine whether there is good cause to order the additional

requests.

—— - ——— — ————— " ———————— = ——— A — w— ———

The federal courts have dealt with unnecessary filings
in the Local Rules of Civil Practice for the United States
District Court. Rule 120-4 provides:

"(a) Depositions, Interrogatories, Requests for
Production or Inspection, Requests for Documents,
Requests for Admission, and answers and responses
thereto shall not be filed with the court. This rule
shall not preclude their use as exhibits or as evidence
on a motion or at trial.

"(b) During the pendency of any civil proceeding,
any person may, with leave of court obtained after
notice served on all parties to the action, obtain a
copy of any deposition or discovery documents not on
file with the court upon payment of the expense of the

copy-"

If you wish to model a proposed rule after Rule 120-4,



it will be necessary to amend several ORCPs. I suggest the UTCR

Committee first discuss and prepare language for a new rule, and
then draft proposed amendments to the relevant statutes.
If you wish to see possible draft language at this
time, please advise. '
5
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MEMORANDUM

TO: JUDGE PETERSON

FROM: COLLEEN

DATE: 4/8/91

RE: BUDGET SUGGESTIONS; Trial Court Record:

Necessary UTCR Amendments
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In my last memo to you regarding "budget cuts and the
trial court record" (attached) I explained that the statutes do
not require the filing of the following documents except in
limited circumstances: (1) request to disclose; (2} notice of
deposition (except notice of deposition by written questions};
(3) transcript of deposition (except if party requests such
filing or depositions taken to "perpetuate testimony"): and (4)
request for admission (unless the requests exceed thirty).

You requested that I look at the UTCRs and draft any changes that
may be necessary to permit the "non-£filing" of the above
documents.

I see no ohstacles in the current UTCRs (Oregon Advance
Sheets, Volume 11, 1990) to the adoption of a rule relieving the
parties from filing these documents with the court (and relieving
the court from placing and keeping these documents in the trial
court record). At first, I thought UTCR 2.090,'Fi1ings for
Consolidated Cases, may cause a problem. UTCR 2.090 requires
that "[a]}ll pleadings, memoranda, and other documents applicable
to more than one file * * * be filed in each case." The key

term, however, is "applicable." If "applicable" is intended in
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its broad sense, the documents listed above are obviously germane
and thus, must be filed. <Considering the numerous documents that
are relevant to a case, it is doubtful that "applicable" carries
this meaning. "Applicable" likely means '"required." If so, the
documents listed above are, in most cases, not "applicable."

You should also be alerted to UTCR 5.010, which
requires attorneys in arbitration proceedings ta confer on
motions made under ORCP 21, 23 and 36 - 46. Although ORCP 36
through 46 address our list of documents, the motions those ORCPs
refer to are those items that comprise the exceptions to the "no-
filing presumption." Therefore, a new UTCR will have no effect
on UTCR 5.010 if the new UTCR discusses only the documents
currently not required to be filed by aﬁy rule or statute.

Below is mylattempt at a proposed UTCR based on the US
Local Rule 120-4 (see 3/11/91 memo,{attached, page 4-5). I
strongly advise that you take a close look at the proposal.
Remember, since I have never practiced I'm flying blind to what
really goes on in the trenches. At this point, however, I see no
reason to reinvent the rule and the following is basically Rule

120-4 with a few additions.

"(1) The following documents shall not be filed
with the court unless the statutes or UTCRs require
otherwise or the court directs that such documents be
filed:

(a) Request to disclose;

(b) Notice of deposition:

(c¢) Transcript of deposition; and

{d) Request for admission.

This rule shall not preclude the use of such documents

2
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as exhibits or as evidence on a motion or at trial.

" (2) During.the pendency of any civil proceeding,
any person may, with leave of the court, obtain a copy
of any deposition or discovery documents not on file
with the court upon payment of the expense of the copy.
The person requesting the copy(ies) must serve notice
on all the parties to the action before obtaining the
leave of the court." \
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March 4, 1991

Honorable Edwin J. Pelerson

Chiefl Justice

Supreme Court of Oregon .
1163 State Street.

Salem, OR 97310

Dear Chicf Justice Peterson:

In response to your memorandum requesting great ideas, and cost cutting, 1 submit the
following. Trial court files ought not to be cluttered with every request to proeduce, notice of
deposition or request to admit in every case. In my experience, only rarely is it necessary
for the trial court file to contain these documents. Further, these documents, together with
the responses thereto (especially when they append lengthy medical bills and medical
reports) are voluminous.

We should borrow from the federal experience. There, the discovery materials are not
made part of the trial court file, If there is any need for the trial court to refer to these
documents such as a motion to compel, then the relevant portions of the basic documents are
appended to the motion to compe) or response to the motion to compel,

Very truly yours,

NSEN, FARELEY & ELMO

David Jense
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